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THE JUDICIAL POWER‘ 


HE great and sound principle that all governmental power 

should be separated into executive, legislative and judicial 
powers,” like all other great and sound principles, calls for a practical 
test occasionally so that we may see what it is and what is left of it. 
Convenience and practical considerations have an erosive effect 
upon dogma and theory. The old-time orthodox safeguards of 
liberty have sometimes been let down under the stress of occasions 
and causes and in the name of efficient government. We have 
been reminded that “government is a practical institution adapted 
to the practical conduct of public affairs.” * On the other hand 
the charge has recently been made with much impressiveness by 
the New York State Judiciary Constitutional Convention of 1921, 
a body of judges, lawyers and legislators of unusual skill and 
experience, that ‘extensive legisiative, executive and judicial powers 
are being vested and combined in administrative bodies in distinct 
and reckless disregard of the sound principle of the separation of 
governmental powers, which was deemed so essential to the true 
protection of individual rights by the wise founders of our republi- 





1 With diffidence and with full knowledge of the limitations on my ability to state 
either what the fundamental law of New York is, or what the results of a change in 
the law may be, the suggestions contained in this article are presented, not ex cathedra, 
but as one lawyer speaking to others on a controverted question in order to widen 
the discussion rather than toend it. As Chancellor Kent said of his “ Battery Opinions,” 
they cost nothing and bind no one. 

2 Kilbourn v. Thompson, 103 U. S. 168, 190 (1880). 

8 Milwaukee Pub. Co. v. Burleson, 255 U. S. 407, 416 (1921). 
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can form of state governments.” * The great learning and unselfish 
public spirit of Mr. William D. Guthrie, who as chairman of 
the executive committee drafted the Report, assure us that 
many of our most intelligent and highly educated citizens regard 
this tendency as “the great misfortune of the day.”5 The inquiry 
is timely as to what extent the principle of distribution of powers 
obtains as a part of our constitutional law and to what extent it 
is being disregarded. 

The theory that the powers of government should be divided 
into the three classes indicated, to the end that in state and nation 
we may live under a government of laws rather than of men,® is 
confidently said to have been suggested by Aristotle, developed by 
Montesquieu and adopted wherever constitutional governments are 
found.’ The maxim that the protection of the rights of persons 
from the evils of despotic forms of government requires the com- 
plete separation of governmental powers is, however, applied 
practically to our institutions only in a limited sense. In its 
entirety it is at once a seeming paradox and a manifest truism; 
the perfection of our constitutional system and law taken for 
granted. Rights rest for their substantial basis on the guarantees 
of life, liberty and property. The protection of rights causes 
the division of powers; the division does not create the rights. The 
separation of powers provides the formidable sanction and the 
useful working rule of convenience for the maintenance of rights, 
but it is coupled with all the checks and balances which have been 
devised to prevent any department of government from exercising 
its functions without interference from or responsibility. to the 
other departments.® 

First. Political power in a free government rests in the law- 
making body. All functions and duties of constitutional govern- 
ment there remain until they are otherwise distributed. The 
objection that a state statute confers upon executive or ministerial 





* Report to New York Legislature of Judiciary Constitutional Convention of 1921, 
Legislative Document (1922) No. 37, p. 11. 

5 Dissenting opinion of Cullen, C. J., Matter of Hopper ». Britt, 204 N. Y. 524, 534, 
08 N. E. 86 (1912). 

§ Massachusetts Constitution. 

7 Biack, CoNSTITUTIONAL Law, 3 ed., § 51. 

* “The usual checks and balances of republican government, in which consists 
its chief exellence.” CooLrey, Constir. Lim., 7. ed., p. 64. 
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officers powers of a judicial nature presents no question under the 
Federal Constitution. The threefold distribution of powers is, 
generally speaking, a necessary incident neither of a republican 
form of government nor of due process of law.° 

Secondly. Some mingling of such powers is more essential to 
good government than is a doctrinaire separation of them. 


“When we speak of a separation of the three great departments of 
government, and maintain that that separation is indispensable to public 
liberty, we are to understand this maxim in a limited sense. It is not 
meant to affirm that they must be kept wholly and entirely separate 
and distinct, and have no common link of connection or dependence, 
the one upon the other, in the slightest degree. The true meaning is, 
that the whole power of one of these departments should not be exercised 
by the same hands which possess the whole power of either of the other 
departments; and that such exercise of the whole would subvert the 
principles of a free constitution.” . . . “Indeed, there is not a single 
constitution of any State in the Union, which does not practically 
embrace some acknowledgment of the maxim, and at the same time 
some admixture of powers constituting an exception to it.” 


The virtue of the rule lies more in the independence in a gen- 
eralway of the powers one of the other, so that one is not depend- 
ent upon nor the creature of another, than in their complete 
separation. 

Thirdly. A categorical distinction between legislative and 
executive and judicial powers cannot in all cases satisfactorily be 
made. What powers are so inherently legislative or executive or 
judicial as to preclude their delegation in any degree to another 
branch of the government? Only the broadest terms may be used 
with safety in answering the question." The legislative power is 





® “The Federal constitution does not inhibit the blending by the States of the 


powers of two, or even of all three of the great departments of government in the © 


hands of a single officer or a single official body.” Prentis v. Atlantic Coast Line, 
211 U.S. 210, 213 (1908); Dreyer 2. Illinois, 187 U. S. 71, 83 (1902); Village of Saratoga 
Springs v. Saratoga G., etc., 191 N. ¥. 123, 83 N. E. 693 (1908). 

1¢ Story, CONSTITUTION, 5 ed., 393, 395- 

il “A judicial inquiry investigates, declares and enforces liabilities as they stand 
on present or past facts and under laws supposed already to exist. That is its purpose 
and end. Legislation on the other hand looks to the future and changes existing con- 
ditions by making a new rule to be applied thereafter to all or some part of those sub- 
ject to its power.” Holmes, J.,in Prentis v. Atlantic Coast Line, 211 U. S. 210, 226 
(1908). Lemke v. Homer Farmers’ Elevator Co., 42 Sup. Ct. Rep. 250 (1922). 
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the supreme law-making power, but it may delegate certain of its 
regulative powers to administrative boards appointed by the 
executive; the judiciary also legislates ‘incidentally and in a sub- 
sidiary way” ” under the formula of declaring what the law is and 
forever has been; the executive power enforces the laws, not as a 
sheriff or a constable does, but as a power that makes rules and 
- orders, both legislative and quasi-judicial in character, without 
which the law-making power would often be ineffective; the 
judicial power not only interprets and applies the law in contro- 
versies between parties, but also makes rules .of practice and 
appoints officers to administer vast undertakings. 

Fourthly. Notwithstanding the fact that a state may in a limited 
sense unite legislative and judicial power in the same body, a state 
without independent courts is a practical everyday impossibility. 
As we adopt the theory that the constitutions are the supreme law, 
so judicial power as a check on usurped or arbitrary power must 
exist in courts. Legislative law must be measured by the standard of 
the constitutions. England makes the remedy for unconstitutional 
action exclusively political, but England finds in tradition and custom 
the check on bad laws which America largely confides to the courts. 
Even in England, Sir H. H. Cozens-Hardy, Master of the Rolls, is 
quoted as saying in a speech at the annual dinner of the Fishmongers 
Company to the Bench and Bar that government by departments 
by administrative action was ‘‘a very bad symptom . . . attended 
with very great danger”; that it had been and he hoped it always 
would be the duty of the courts of justice to see as far as possible 
that the powers entrusted to the other departments of government 
should be exercised reasonably and to offer the extremest resistance 
in their power to encroachment by the executive.“ The protection 
of individuals from the arbitrary, capricious and unauthorized 
exercise of power is an essential attribute of free government. 
The court may not substitute its own judgment for that of the 
legislature or the administrative board in determining what is 
fair and reasonable, but it will probably overturn any action, 
legislative or executive, when clearly of the opinion that such 





12 THAYER’S PRELIMINARY TREATISE, p. 319. 

8 Buttfield v. Stranahan, 192 U. S. 470 (1904); Bates & Guild Co. ». Payne, 
194 U. S. 106 (1904). 
_ ™ 131 THE Law TIMEs, 22, May 6, Ig11. 
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action is fundamentally or constitutionally wrong, arbitrary, ca- 
pricious or unauthorized. At least the circumstance that the ques- 
tion is not within the purview of judicial power will be the sole 
deterrent of judicial relief.° Under the Federal Constitution, it 
has been held that state courts must be given power and a fair 
opportunity to determine the question of confiscation according 
to their own independent judgment on the law and the facts when 
state action, legislative in its character, such as rate regulation 
by a board, threatens to take property without due process of law. 
So long as New York has constitutional courts, the Federal Consti- 
tution, not the separation of powers merely, prevents legislative 
power from determining the conclusiveness of its own decisions on 
such questions. ‘‘Due process” implies an independent court, not 
an executive or legislative board, with power to pass on the con- 
stitutionality of such determinations.” 

If we are to have governmental regulation of public utilities and 
other corporations, from the nature of things public service com- 
missions, interstate commerce commissions and the like are an 
indispensable adjunct to such regulation. Grave questions of fact 
must be tried out before them and on controverted questions 
arising out of the weight of evidence, judicial review would often 
be an endless and fruitless task. The legislature cannot and the 
courts should not be burdened with plenary regulative functions. 
Absolute and unreviewable legislative power over persons and 
property has no place in our system of government, but if 
the legislature itself might make the same determination on the ° 
facts presented in each case and might pass a constitutional 
law to cover them, what then remains for judicial review, how- 
ever absolute the division of governmental power may be? The 
problem becomes one of politics, not of law; of men, not of 
measures. 





15 People ex rel. New York & Queens Gas Co. v. McCall, 219 N. Y. 84, 113 N. E. 
795 (1916); affirmed 245 U.S. 345 (1917). “‘ Where the decision of questions of fact 
is committed by Congress to the judgment and discretion of the head of a depart- 
ment, his decision thereon is conclusive; and that even upon mixed questions of law 
and fact, or of law alone, his action will carry with it a strong presumption of its 
correctness, and the courts will not ordinarily review it, although they may have the 
power, and will occasionally exercise the right of so doing.” Brown, J., in Bates & 
Guild Co. v. Payne, 194 U. S. 106, 109 (1904). 

16 Ohio Valley Co. »v. Ben Avon Borough, 253 U. S. 287, 289 (1920). 
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The criticism on administrative boards which exercise legislative 
powers, such as rate making, has been stated with force and, it is 
to be feared, with some degree of justice in the report to the 
Legislature of the Judiciary Constitutional Convention of 1921, 
above referred to. The charges thus made against them are in 
brief that not infrequently they are partisan, untrained and arbi- 
trary; that they act not with “the cold indifference of an impartial 
judge,” but to carry out a declared purpose; that they are an 
‘annex to the ‘executive. They are declared to be “frequently 
utterly ignorant of the most elementary principles of justice’’; 
to decide before hearing the merits of the controversy; to be 
‘like the justice of the peace who said at the close of the evidence 
that he would take the four days allowed by the Code before 
making the customary decision for the plaintiff. On the other 
hand it is said that the record of the state judiciary is commend- 
able and generally satisfactory and that the judges as a class 
have been “scholarly, competent, industrious, impartial and in- 
corruptible.” 

Although such a sweeping condemnation probably does in- 
justice to individuals whose integrity and ability cannot be ques- 
tioned, so long as such boards, commissions and bureaus are 
closely connected with the executive, concerned in carrying out its 
policies and subject to constant legislative interference, we may 
expect to find in their determinations the faults and weaknesses 
thus indicated, coupled with the advantages, either theoretical or 
" practical, of expert knowledge and prompt and efficient action. But 
their functions are legislative rather than judicial and the courts 
may not do what they undertake to do, 7.e., fix a rate or make a 
service regulation. The extent of judicial power in such cases is 
to decide whether the board had or had not the legislative power 
it sought to exercise.!” 

The New York Constitution, says the Report, opens the door of 
danger to the evil of vesting judicial power in executive bureaus. 
A peculiarity of the New York Constitution is that, while the legis- 
lative power is vested in the legislature and the executive power is 
vested in a governor, the judicial power is not, as in the United 





17 Lake Erie & Western R. R. Co. v. State Public Utilities Comm., 249 U. S. 422, 
424 (1919). 
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States Constitution, Article three, section one, in terms vested in 
the courts. A system of constitutional courts is, however, created 
and vested with judicial powers. This difference has not as yet 
developed any radical distinction of opinion between state and fed- 
eral courts on the location of judicial power. The reason for the 
omission expressly to locate judicial power in the New York courts 
is in a measure historical. At the time the state of New York 
ratified the Federal Constitution, its inhabitants were living under 
a constitution by which the court of last resort, called the Court 
for the Correction of Errors, was composed of twenty-four (after- 
wards thirty-two) members of the senate (the upper house of the 
legislature), the chancellor and the three judges of the Supreme 
Court, while the appointment of every officer in the executive 
government of the state, including local officers, with the excep- 
tion of a few named in the constitution, was vested in the council 
of appointment composed of one senator from each of the four 
senatorial districts into which the state was divided. The council 
of appointment continued until 1821, when it was abolished by 
the new constitution of that year, but the Court of Errors remained 
the court of last resort until the Constitution of 1846, and the 
Senate still sits with the Court of Appeals as the court for the trial 
of impeachments. 

The state government did not first become free in 1846, the theory 
of Aristotle, Montesquieu and the philosophers to the contrary 
notwithstanding. It became less centralized and more democratic 
and powers were distributed for that reason. Nor is the reason 
historical only. All judicial power, as distinguished from legis- 
lative and executive power, cannot be and has not been vested 
exclusively in the courts. Either we must say plainly that by the 
practice at common law and the practice in this country it may 
be in some part distributed elsewhere or we must introduce nice 





18 The New York State Constitution in Article III provides that ‘The legis- 
lative power of this State shall be vested in the Senate and Assembly.” Article IV 
provides that “The executive power shall be vested in a governor, who shall hold 
his office for two years.” Article VI provides merely for a supreme court having gen- 
eral original jurisdiction in law and equity, an appellate division with power of 
review of the law and the facts, a court of appeals to review questions of law, and 
local courts. While judicial power is not expressly vested in these courts, the power 
of the legislature over them is limited and no judicial power is expressly vested 
elsewhere. 
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distinctions between judicial and quasi-judicial power wherever 
facts are decided and law is declared judicially.’ 

The amendment ”° proposed by the Convention to meet the diffi- 
culty definitely vests for the first time judicial power in the New 
York courts. This feature is stressed in the Report as one of 
supreme importance. It might, no doubt, prevent in a measure the 
attempted exercise of unlimited power to preclude judicial review 
of legislative action, such as rate fixing, by an administrative board. 
Dormant rights are revived, uncurbed legislation is checked, eyes 
are opened, the indifference of the general public to the preserva- 
tion in their integrity of the principles of free government is shaken 
off, the judges are reminded to keep jealous hold of their portion 
of power by discussions such as are contained in the Report. That 
the argument is not all against the commission system and that 
the commissions are not all biased for or against the corporations 
makes the discussion more valuable. One cannot foresee what 
the change will accomplish or whether it will accomplish any- 
thing. If one ventures to assert what a court or a judge will 
decide in the future on a novel question, after argument and 
in a new environment, one speculates on mental processes rather 
than on the operation of natural laws, and seeks to say that which 
the court or the judge does not know. The state courts may 
refuse to be controlled in their construction of the state con- 
stitution by the decisions of the Supreme Court of the United 
States construing the corresponding provisions of the Federal 
Constitution.” 

It would seem, however, that the great safeguard against the 
exercise of arbitrary power by the state legislatures will be found 
not so much in a clearly outlined separation of governmental pow- 
ers as in the state Bill of Rights and the Fourteenth Amendment. 
The orders of administrative boards should be in accordance with 
the state and federal constitutions; within the powers delegated 





19 People ex rel. Dawley v. Wilson, 232 N. Y. 12 (1921); Crane v. Hahlo 42 Sup. 
‘Ct. Rep. 214 (1922). 

20 Article VI, section 1. The judicial power of the state shall be vested in the courts 
which are in this article expressly continued and established and in such inferior local 
courts as now or hereafter may exist under and by virtue of the provisions of this 
article. 

21 Tves v. S. Buffalo Ry. Co., 201 N. Y. 271, 317, 94 N. E. 431 (1911); People v. 
Adams, 176 N. Y. 351, 68 N. E. 636 (1903). 
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to such boards; resting on law and evidence; and — considering 
the interests both of the public and the corporations or persons 
regulated — not arbitrary but reasonable, discreet and judicious. 
The courts could not, under the pretext of exercising judicial 
powers, consistently with the decisions of the Supreme Court of 
the United States, set aside orders lawfully made, for nothing is 
more elementary than that power to make such orders may be 
given to such boards even when judicial power is expressly vested 
in the courts, as it is under the Federal Constitution. The right of 
the legislature to delegate such order-making power seems now to 
be as inherent to government as the right to trial by jury or the 
writ of habeas corpus. The Supreme Court of the United States 
may, in the absence of fraud or manifest mistake, as a matter of 
efficient government and sound public policy, decline to make the 
determinations of commissioners and other officers of an admin- 
istrative character on questions of fact the subject of judicial 
review, but it does not hesitate to exercise judicial power to 
keep legislative and executive power in its proper place.* We 
might expect the state courts to follow in the main the same 
line of reasoning that the Supreme Court has adopted on these 
problems. 

At least under the Federal Constitution, for fundamental pur- 
poses, to compel the due observance of the rights thereby guaran- 
teed, free and independent judicial power must exist somewhere 
in the state system. Courts cannot be made the tame cats either 
of the executive or the legislative power except as they themselves 
yearn for a warm place by the fire. If the judges, ‘‘the inheritors 
of great traditions,” have seemed at times, abruptly or by imper- 
ceptible degrees to abdicate some measure of their functions, the 
fault, if it is a fault, rests not on the phraseology of a particular 
constitution but rather on the construction which the final inter- 
preters of the law have put on the ordinary constitutional rights 
of person and property. In their cautious reluctance to push such 





2 7.C. C. v. Ill. Cent. R. R., 215 U.S. 452 (1910); United States v. Louisville 
R. R. Co., 235 U. S. 314 (1914). 

% Marbury v. Madison, 1 Cranch (U. S.) 137 (1803). Newton, Atty. Gen. 2. 
Consolidated Gas Co., 42 Sup. Ct. Rep. 264, (1922). See also the comprehen- 
sive article on “Judicial Review of Administrative Action by the Federal Supreme 
Court,” by E. F. Albertsworth, 35 Harv. L. Rev. 127. 
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rights to a stubbornly literal conclusion in the interests of an extreme 
individualism the courts have frequently demonstrated that they 
are not automata, playing the game with mere mechanical skill 
and accuracy. Independent judgment as an organ of the judicial 
mind is not wholly atrophied, however reluctant its possessors 
are at times to exercise it.” 

Cuthbert W. Pound. 


Lockport, N. Y. 





24 The proposed New York judiciary article creates additional constitutional 
courts discarding, as the Massachusetts Commission did, the suggestion that courts 
should be unified. The New York Report says on this subject: ‘‘ The judicial system 
of the state of New York had proved reasonably successful and satisfactory as a whole 
in practical experience.” (Report, p. 7.) The Massachusetts Report said: “We are 
not prepared to recommend this simplified organization at the present time. In the 
first place, we are by no means sure that, if it were adopted, it would work out in 
actual practice as well as it might appear on theoretical consideration. In the next 
place, we are inclined to think that the community is not at present ready for it.” 
(Second and final Report of the Massachusetts Judiciary Commission, 1921, p. 25.) 
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DELIVERY AS A REQUISITE IN THE SALE OF 
CHATTEL PROPERTY 


HE early law governing the effect of possession or lack of 

possession on the ownership of chattels has been examined 
with great care, and the content of the rather meager authorities 
assiduously explored.' Little more is likely to be added to our 
knowledge of the effect on the ownership of chattel property 
caused by a voluntary delivery of the goods to a bailee, or by 
the tortious taking by a trespasser. To what extent Mr. Ames’s 
contention that ownership by the loss of possession was turned into 
a mere right of action was ever maintainable, is the less important 
because it certainly ceased to be so centuries ago, and such a theory 
has left no impress on modern law. The results which seemed to 
Mr. Ames to make the early law as he conceived it afford a desir- 
able rule for all time, when they have been achieved and kept as 
part of the modern law, are placed on quite other grounds than 
those urged by Mr. Ames. Nevertheless possession is still of vital 
importance in English and American law, though it is not the 
equivalent of title? The purpose of this article is to consider 
briefly what modification there may be in modern times of one of 
the consequences of the early theory of seisin, not much discussed 
in the papers above referred to. 


I 


If a disseisor, or a bailee, acquired by virtue of his possession of 
goods the property in them, even more clearly, it would seem, a 
seller of goods who should fail to deliver them would still remain 
the owner; and Pollock and Maitland regard it as fairly certain 





1 Maitland, “The Seisin of Chattels,” 1 L. Quart. Rev. 324; Ames, “The Dis- 
seisin of Chattels,” 3 Harv. L. REv. 23, 313, 337; Bordwell, “Property in Chattels,” 
29 Harv. L. REV. 374, 501, 731; Bordwell, “Seisin and Disseisin,” 34 Harv. L. Rev. 
592, 717. 

2 This importance is not a peculiarity of Anglo-American law. The familiar pro- 
vision of Art. 2279 of the French code that possession vaut titre, though it conveys to 
one not familiar with the limitations of the rule and the disputes as to its meaning a 
somewhat exaggerated idea of the importance of possession even in the French law, is 
significant, and Art. 1141 explicitly provides that a second buyer from a seller who still 
retains possession prevails over an earlier buyer who failed to obtain delivery. 
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that in Bracton’s time delivery of possession was essential to the 
transfer of ownership of a chattel, either by way of gift or of sale.’ 
But the treatment of the matter by Glanville leaves it somewhat 
doubtful whether, even when he wrote, payment of the price might 
not be sufficient. He says:* 


“A purchase and sale are concluded effectively as soon as the price has 
been agreed upon between the contracting parties, provided the delivery 
of the thing purchased and sold has followed, or that the price has been 
paid in whole or in part, or at least that earnest money has been given 
and received on either side. But in the two former cases neither of the 
contracting parties can withdraw from the contract, of his own will alone, 
except for some just and reasonable cause, for instance, if it were agreed 
upon between them that it shall be allowable for either of them to with- 
draw with impunity therefrom within a certain time, for it is a general 
truth that ‘conventio legem vincit.’” ... 

“Where, however, earnest money has been given, if the purchaser 
have wished to retire from the contract, it will be permitted him with 
the loss of his earnest. But if the vendor have wished to retire in such a 
case I ask whether he can do so without a penalty? It does not seem so, 
because in that case a vendor would seem to be in a better position than 
a purchaser. But if he cannot do this with impunity, what penalty 
shall he incur? The risk of the property sold and bought generally rests 
upon him who has possession of it, unless it have been otherwise agreed.” 


Bracton says, however, that “the dominion of things is not 
transferred without delivery.” > Like Glanville, he says that the 
risk follows possession. A seller who disposes of goods after re- 
ceiving earnest can withdraw from his bargain but is bound to 
repay double the earnest money. In regard to this matter of 
earnest, Pollock and Maitland say: ® 


“In Fleta the law merchant is said to be much more stringent, in fact 
prohibitory, the forfeit being five shillings for every farthing of the 
earnest, in other words ‘pound for penny.’ It is among the merchants 





3 2 POLLOCK AND MAITLAND, History oF ENGLISH LAw, 2 ed., 180. So also 3 HoLps- 
wortH, History OF ENGLISH LAw, 266, 282. 

4 GLANVILLE, DE Lecrpus REGNI ANGLIAE (Twiss’s Trans., Tenth Book, chap. 14, 
p. 303). The same passage may be found in Beale’s edition of Beames’s Translation, 
p. 216. Glanville wrote in about the year 1200. 

5 Vol. 1, chap. 27, p. 489 of Twiss’s Translation. 

6 2 POLLOCK AND MAITLAND, History oF ENGLISH Law, 2 ed., 208, 209. 
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‘that the giving of earnest first loses its old character and becomes a form 
which binds both buyer and seller in a contract of sale. . . .” 

“A few years later Edward I. took the step that remained to be taken, 
and by his Carta Mercatoria, in words which seem to have come from 
the south of Europe, proclaimed that among merchants the God’s penny 
binds the contract of sale so that neither party may resile from it. Ata 
later day this new rule passed from the law merchant into the common 
law.” ? 


It is not clear at what time it became recognized that a buyer 
might acquire a property interest without delivery. In Henry 
VI’s reign, however, we find it clearly stated that upon an agree- 
ment to sell a specific chattel the vendor may sue in debt and the 
purchaser in detinue.® 


“The right to get the chattel gave a right to sue in detinue. . . . 
It is clear that this is a departure from the old law and an extension of 
the actions of debt and detinue. It is possible that if we look closely at 
these extensions we shall see the origin of the doctrine that a contract of 
sale of specific goods passes the property in the goods.” ® 


About this time also, if not earlier, it became established that 
property in the goods might be transferred by deed without either 
delivery or payment of the price or of earnest. Speaking of the 
thirteenth century, Pollock and Maitland say:?° 


“Ata later time [than the 13th century] our common law allowed 
that the ownership of a chattel could be transferred by the execution, 
or rather the delivery, of a sealed writing. . . . We can hardly suppose 
that it was already known in the thirteenth [century].”’ 





7 Noy, Maxims, c. 42: “If the bargain be that you shall give me ten pounds for my 
horse, and you do give me one penny in earnest, which I do accept, this is a perfect 
bargain; you shall have the horse by an action on the case, and I shall have the money 
by an action of debt.” 

8 Y. B. 20 Henry VI, Trin., pl. 4; Fortescue, arguing, says: “Sir, I will show that 
if I buy a horse from you, now the property in the horse is in me, and for that you shall 
have writ of debt for the money, and I shall have detinue for the horse on that bargain.” 
In Y. B. 37 Henry VI, Mich., pl. 18, Prisot, arguing, says: “As if a man buys a cow ora 
horse from me for 20 shillings, now I shall have good action of debt against him because 
of his sale, and yet perhaps the buyer has no quid pro quo, for perhaps I have no horse, 
and yet I shall have good action of debt; for it is no plea for me to allege that I have 
no horse at the time of the sale, because caveat emptor. But if I have the horse he can 
take him from my possession because of my sale.” 

® 3 HotpswortH, Hist. or Enc. Law, 282. 

10 2 Hist. or ENG. Law, 2 ed., 181. 
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The rule clearly was established by the reign of Edward IV. In 
his learned opinion of the necessity of delivery for an effective 
gift, Fry, L. J., says: ™ 
“In the reign of Edward IV. a step seems to have been taken in the 
law relative to gifts which resulted in this modification: that whereas 
under the old law a gift of chattels by deed was not good without the 
delivery of the chattel given, it was now held that the gift by deed was 
good and operative until dissented from by the donee. 

“Thus in Michaelmas Term, 7 Edw. 4, pl. 21, fol. 20, it was held by 
Choke and other justices that if a man executes a deed of his goods to 
me that this is good and effectual without livery made to me, until I 
disagree to the gift, and this ought to be in a Court of Record. 

“In Hilary Term, 7 Edw. 4, pl. 14, fol. 29, it was alleged by counsel 
(Catesby and Pigot), that if a man give to me all his goods by a deed, 
although the deed was not delivered to the donee, nevertheless the gift 
is good, and if he chooses to take the goods he can justify this by the 
gift, although notice has not been given by him of the gift; and further, 
that if the donee commit felony before notice, &c., still the king will 
have the goods, and although notice may be material, nevertheless 
when he has notice, this would have relation to the time of the gift, &c. 
But the Court said that such a gift is not good without notice, for a man 
cannot give his goods to me against my will.” 


By the sixteenth century it seems to have been established that 
the property in goods would pass to the buyer without delivery if 
he either paid for them or gave earnest, or a fixed time of credit was 
expressly limited. The doctrine of implied concurrent conditions 
in bilateral contracts was not developed, but the unfairness of 
allowing a buyer to claim goods before he had paid for them was 
too obvious to be disregarded. In the modern law of sales the seller 
is protected by giving him a lien, but the early law gave protection 
by treating the transaction as what is now called a cash sale; that 
is, the transfer of ownership was conditional upon immediate pay- 
ment of the price unless it was otherwise expressly agreed. 


“Tf I am in the market, and you have a piece of cloth and I say that 
I will give you 20 shillings for it and you agree, and while I am counting 
my money some one gives more and throws his money to me, still, I, 
who am-the first buyer shall have it for there is no default in me, and I 





11 Cochrane v. Moore, 25 Q. B. D. 57, 67, 68 (1890). 
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have done my duty and therefore it was a perfect contract. But if there 
was any default in me, as if I depart and the other is in no certainty of 
his duty, then it is not a perfect contract but a communication, and 
each of the parties is free, and the reason is because each has not the 
same advantage one against the other, for one will have a chose in pos- 
session and the other perhaps an action which will neither be right nor 
the same advantage.” # 


But the property now might also be transferred without delivery 
or payment of the price if a day of credit was expressly limited. 


“This diversity was taken, when the day of payment is limited, and 
when not: in the first case, the contract is good immediately, and an 
action lies upon it without payment; but in the other not so: as if a 
man buy of a draper twenty yards of cloth, the bargain is void, if he 
do not pay the money at the price agreed upon immediately; but if the 
day of payment be appointed by agreement of the parties, in that case, 
one shall have his action of debt, the other an action of detinue.” * 


Blackburn assumes that the difference between the early and 
the modern English law with reference to transfer of ownership by 
mere agreement is merely a difference of presumed intention.“ 
But the distinction is deeper than a rule of presumption. The 
early law did not deal with implied intention; parties must express 
their desires in words or they were of no legal consequence. This 
is illustrated in the late development of contracts implied in fact; ® 
and the law of Sales presents the same phenomenon. 

The law thus fixed underwent little recognized change until the 
beginning of the nineteenth century. Until then the statement 
made in 1641 by Noy remained nearly if not quite acceptable. 
Noy’s statement is: 


“Tn all . . . agreements there must be quid pro quo presently, ex- 
cept a day be given expressly for the payment, or else it is nothing but 
communication. If aman do agree for a price of wares he may not carry 
them away before he hath paid for them. . . . But the merchant shall 





2 14 Henry VIII, Hil., pl. 7, per Brook. 13 Dyer, 30 @ (1537). 

144 ConTRACT OF SALE, 1 ed., 148; 3 ed., 181, 182. “In the earlier English law 
books, it seems to be assumed that all agreements are of this ready money character, 
unless there is something to indicate a contrary intention.” The author then quotes 
from Noy’s Maxis; but there is no support in his quotation for the suggestion that 
a “contrary intention” would be given effect. 

15 See Ames, “The History of Assumpsit,” 2 Harv. L. Rev. 53; LECTURES ON LEGAL 

HIsToRY, 149. 
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retain the wares until he be paid for them, and, if the other take them, 
the merchant may have an action of trespass or an action of debt for 
the money at his choice. 

“Tf the bargain be that you shall give me ten pound for my horse and 
you do give me a penny in earnest which I accept, this is a perfect bar- 
gain. You shall have the horse by an action of the case, and I shall have 
the money by an action of debt. 

“Tf I say the price of a cow is four pound, and you say you will give 
me four pound and do not pay me presently, you may not have her after- 
wards, except I will, for it is no contract. But if you go presently to 
telling of your money, if I sell her to another you shall have your action 
of the case against me... . 

“Tf I sell my horse for money, I may keep him until I am paid, but I 
cannot have an action of debt until he be delivered, yet the property of 
the horse is by the bargain in the bargainee or buyer; but if he does 
presently tender me my money, and I do refuse it, he may take the horse 
or have an action of detainment. And if the horse die in my stable 
between the bargain and the delivery, I may have an action of debt for 
my money, because by the bargain the property was in the buyer.” '® 


Sheppard’s Touchstone, the first edition of which was published 
shortly afterwards, asserts the same diversities.‘’ And they are 
repeated in 1676 in the seventeenth section of the Statute of Frauds. 
This section allows validity to no contract for the sale of goods for 
the price of ten pounds or more, ‘‘except the buyer shall accept 
part of the goods so sold and actually receive the same or give some- 
thing in earnest to bind the bargain or in part of payment; or that 
some note or memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such contract, or their 
agents thereunto lawfully authorized.” 

It is almost certain that this section of the statute was intended 
and understood to relate only to executed sales; and such was its 
construction for a century or more after its enactment.'® Its effect 
would then be, in regard to transactions for the price of ten pounds 
or more, to deny validity to a cash sale where the buyer began 
presently to count his money and nothing had yet passed, and also, 
and more particularly, to invalidate a sale where an express day of 
credit was given unless one of the statutory requisites had been 
complied with. Not only the substantial identity of the require- 





16 Noy’s Maxims, chap. 42. 17 SHEPPARD’S TOUCHSTONE, 224, 225. 
18 Towers v. Osborne, 1 Strange, 506; Clayton v. Andrews, 4 Burr. 2101 (1767). 
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ments of the section, allowed as alternatives to a memorandum, 
with the early requirements of the common law for an executed 
sale, points to the correctness of the early construction, but it 
should be observed that executory contracts to sell are within a 
clause of another section of the statute, — the clause relating to con- 
tracts not to be performed within a year,—and there is no reason 
wny an executory contract to sell which is to be performed in less 
time should be dealt with more strictly than executory contracts 
of other kinds. Moreover, the portion of the statute where sec- 
tion seventeen occurs relates to transactions like devises, trusts, 
and judgments which are in their nature executed rather than 
executory. 

It was not until 1792 that it was decided that executory agree- 
ments were within the terms of the seventeenth section of the stat- 
ute.!® Lord Loughborough in so holding said: ‘‘It seems plain from 
the words made use of that it was meant to regulate executory as 
well as other contracts. The words are ‘no contract for the sale 
of any goods’ etc.”’ In basing an argument on the use of the word 
“contract”? Lord Loughborough forgot that this word is that 
habitually used for sale in the older books, and that it was rarely 
used in the sense of executory obligation.” 

Blackstone in the latter half of the eighteenth costes substan- 
tially copies Noy’s statement of the law.“ He does indeed say, 
“As soon as the bargain is struck the property in the goods is trans- 
ferred to the vendee, and that of the price to the vendor’’; but he 
also says after Noy, “If the vendor says the price of a beast is 
£4 and the vendee says he will give £4 the bargain is struck; and 
they neither of them are at liberty to be off provided immediate 
payment be tendered by the other side; but if neither the money 
be paid nor the goods delivered, nor tender made nor any subse- 





19 Rondeau v. Wyatt, 2 H. Blackst. 63 (1792). 

20 In the Mirrour of Justices, chap. xxvii (p. 73 of Selden Society Translation) 
it is said: “Contract is a discourse between persons to the effect that something 
that is not done shall be done. And of this there are divers kinds, some of which are 
perpetual, such as gift, sale, matrimony, and others are temporary, such as bailments 
and leases. And there are a mixed kind, such as exchange, which may be for a time 


’ and may be for ever. And one kind of contract is an obligation.” The use of contract 


for sale is frequent in the Year Books, and when Noy says in 1641: “If I say the price 

of a cow is £4 and you say you will give me £4 and do not pay me presently, you may 

not have her afterward except I will, for it is no contract,” he means there is no sale. 
21 2 Comm. 448. 
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quent agreement entered into, it is no contract and the owner may 
dispose of the goods as ‘he pleases.”’ This should be understood 
to mean that there is no sale, for certainly when Blackstone wrote, 
executory bilateral agreements were enforceable. 

Early in the nineteenth century, if not before, it became clear 
that if nothing remained to be done to put goods which were the 
subject of a bargain in a deliverable condition or to fix the price, 
the property presumably passed as soon as the bargain was made, 
though the goods were not delivered nor the price paid, nor earnest 
given.” 

II 


Though it is thus clear that for centuries delivery of possession 
has not been necessary to transfer the property in the goods, and 
that in modern times not only delivery but no other formality, 
except such as the Statute of Frauds expressly requires, is essential, 
the bare intention of the parties being sufficient and that intention 
being presumed if nothing remains to be done but to exchange in 
the future the goods for the price, yet possession has continued to 
be vital for perfect and complete ownership. 

The familiar statute against fraudulent conveyances * was en- 
acted in the reign of Elizabeth, and this statute was held in 1601 to 
be applicable to a transfer made in satisfaction of a debt due to the 





2 That does not seem to have been decided until 1827, in the case of Tarling v. Baxter, 
6 B. & C. 360 (1827); and even in this case an express term of credit was given, though 
the seller was not to remove the goods until they were paid for. Certainly after the 
publication of BLACKBURN on the Contract oF SALE in 1844, the principle stated in 
the text has not been doubted. 

In Dixon ». Yates, 5 B. & A. 313, 340 (1833), Parke, J., said: “I take it to be clear 
that by the law of England the sale of a specific chattel passes the property in it to the 
vendee without delivery. The general doctrine that the property in chattels passes 
by a contract of sale to a vendee without delivery is questioned in Bailey v. Culverwell, 
[See Com. Dig. Biens, D. 3] 2 Mann. & Ry. 566, in a note by {the reporters; but I 
apprehend the rule is correct as confined to a bargain for a specific chattel. Where 
there is a sale of goods generally, no property in them passes till delivery, because until 
then the very goods sold are not ascertained; but where, by the contract itself, the 
vendor appropriates to the vendee a specific chattel, and the latter thereby agrees to 
take that specific chattel, and to pay the stipulated price, the parties are then in the 
same situation as they would be after a delivery of goods in pursuance of a general con- 
tract. The very appropriation of the chattel is equivalent to delivery by the vendor, | 
and the assent of the vendee to take the specific chattel, and to pay the price, is equiva- 
lent to his accepting possession. The effect of the contract, therefore, is to vest the 
property in the bargainee.” 

% 13 ELIZ. c. 5. 
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grantee where the grantor retained possession and continued to 
use the goods as his own.* A century later in a case where the 
seller was left in possession by the buyer with authority to sell 
the goods,” it was argued that the sale was fraudulent and void as 
to creditors, and counsel said: 


“Tt had been ruled forty times in his experience in Guild Hall that if 
a man sells goods and continues in possession as visible owner of them 
that such sale is fraudulent and void, as to creditors and that the law 
has always been so held; [but] My Lord Chancellor was of Opinion, 
that the trust of those goods appeared upon the very face of the bill of 
sale; that though they were sold to the plaintiffs, yet they trusted Brewer 
[the seller] to negotiate and sell them for their advantage, and Brewer’s 
keeping possession of them, was not to give a false credit to him, as in 
other cases which have been cited, but for a particular eee agreed 
upon at the time of sale.” 


The distinction thus suggested was upheld in the Kings Bench 
nearly a century later, where Buller, J., speaking for the court said: 
“We are all of opinion that if there is nothing but the absolute 
conveyance without the possession, that in point of law is fraud- 
ulent,”” but otherwise “‘if the want of immediate possession be 
consistent with the deed.’’** Some years later, however, it was 
held that in any case retention of possession is only evidence of 
fraud, and that if the transaction is made in good faith retention 
of possession will not make it voidable.” 

The question has been made of much less importance in England 
than formerly by what are known as the Bills of Sale Acts. These 
require that bills of sale whether given in an.absolute sale or merely 
for the purpose of security (that is as chattel mortgages) shall be 
registered as a condition of their validity against third persons if 
possession of the goods is not transferred. But transactions entered 
into orally are not within the scope of the Act. 

Another English statutory provision emphasizing the importance 
of possession so far as creditors are concerned is one which has been 





24 Twyne’s Case, 3 Coke, 80 b (1601). 

25 Bucknal v. Roiston, Prec. in Ch. 285, 287 (1709). 

26 Edwards v. Harben, 2 T. R. 587, 597 (1788). 

27 Martindale v. Booth, 3 B. & Adol. 498 (1832). 

28 Those now in force are 41 and 42 VICT., c. 31; 45 and 46 VICT., c. 43; 53 and 54 
VictT., c. §3; 54 and 55 VICT., c. 35. 
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contained in substance in all English Bankrupt Statutes since that 
of 1623,° and which provides that if bankrupts ‘“‘by the consent 
and permission of the true owner and proprietary have in their 
possession order and disposition any goods and chattels whereof 
they shall be reputed owners”’ such goods shall pass under the com- 
mission in bankruptcy. 

In the United States retention of possession is everywhere at 
least evidence of fraud against creditors, and in about a third of 
the states, by statute, there must be an immediate, notorious, and 
continuous change of possession in order to make a sale valid as 
against either -creditors or purchasers.*° : 

The question whether a seller who retains possession of goods 
after having transferred the property in them can make an effective 
sale of them to another purchaser who is ignorant of the prior bar- 
gain seems not to have been much discussed in the English books. 
There is, however, a dictum in 1821 by Abbott, C. J.,*4 that the sec- 
ond buyer with delivery would prevail. It is said in Blackburn on 
Sale,®* that this is inconsistent with the later case of Reeves v. 
Capper.* In the latter case, however, the goods in question had 
been delivered to the first buyer though they were subsequently re- 
delivered to the seller to hold as bailee, and the effect of the original 
delivery was relied on by the court in sustaining the title of the 


’ first buyer. Not long afterwards, however, there are decisions which 


unquestionably are inconsistent with the dictum of Chief Justice 
Abbott.* 

Such decisions seem not to have commended themselves to the 
English Parliament, for in 1889 a statute finally settled the matter 
in favor of the buyer who first secured delivery though he might 
hold under a subsequent sale.** In the United States the same 





29 21 Jac. I, c. 19, § 11. 

80 The American authorities are collected in WILLISTON, SALES, §§ 351 ef seq. 

*. Knowles v. Horsfall, 5 B. & Ald. 134, 140 (1821). 

2 3 ed., 496. 

% » Bing. N. C. 136 (1838). 

34 In both Langton v. Higgins, 4 Hurl. & N. 402 (1859), and Young v. Matthews, L. R. 
2 C. P. 127 (1866), a purchaser who had acquired ownership but who never had posses- 
sion of goods was allowed to maintain an action against a subsequent purchaser to 
whom they had been delivered. There is also a dictum to the same effect in Meyerstein 
v. Barber, L. R. 2 C. P. 38, 51 (1866). 

85 52 and 53 VICT., c. 45, § 8. 
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conclusion has generally been reached without the aid of statute.® 
In the leading case, a Massachusetts decision in 1821,°” the court 
said: “The general rule is perfectly well established, that the 
delivery of possession is necessary in a conveyance of personal 
chattels, as against every one but the vendor. When the same goods 
are sold to two different persons, by conveyance equally valid, he 
who first lawfully acquires the possession, will hold them against 
the other.” 

The American Uniform Sales Act, now adopted by twenty-six 
states, provides expressly, as the English statute does, that a sale 
by a seller remaining in possession accompanied by delivery to 
the second buyer, provided the latter pays value in good faith, 
gives him a good title.*8 

The net result, therefore, of the modern law, in jurisdictions 
where retention of possession by a seller leaves the goods open 
to seizure by his creditors without regard to actual fraud, is not 
inaccurately expressed by the common statement that as between 
the parties (and only in controversies between them) the property 
may pass without delivery. In jurisdictions where the seller’s 
creditors may not seize goods retained by him after a sale, unless 
there has been actual fraud, the statement needs some qualification. 
The results thus achieved, though reached by a different road, 
are not very unlike those which Mr. Ames sought to reach by 
some modification of the theory that a buyer without possession 
had a right of action for the property rather than the property 
itself. 


III 


Another type of case illustrating the ineffectiveness of mere in- 
tention to produce all the consequences of oWnership, less often 
discussed than bargains for sale of specific existing goods, is afforded 
by bargains for the sale of future or unascertained goods. Let it 





36 McDermott v. Kimball Lumber Co., 102 Ark. 344, 144 S. W. 524 (1912); 
Patchin v. Rowell, 86 Conn. 372, 85 Atl. 511 (1912); Cummings v. Gilman, go Me. 
524, 38 Atl. 538 (1897); Williams v. Lancaster, 119 Me. 461, 111 Atl. 754; Lanfear 
v. Sumner, 17 Mass. 110 (1821); Hallgarten v. Oldham, 135 Mass. 1 (1883); Flanigan 
v. Pomeroy, 85 Minn. 264, 88 N. W. 761 (1902); Hallett & Davis Piano Co. ». Starr 
Piano Co., 85 Ohio St. 196, 97 N. E. 377 (1911). 

87 Lanfear v, Sumner, 17 Mass. 110, 113 (1821). 

88 Untrorm Sates Act, § 25. The provision was enforced in Hier v. Wightman, 
188 N. Y. Supp. 274 (App. Div., 1921). 
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be supposed that a seller contracts to sell such goods, that he later 
acquires them, and that they become clearly defined as the goods in 
regard to which the parties bargained. Of course if they are merely 
goods of the proper kind, no interest in them can pass unless by 
some special appropriation or delivery, for the seller might satisfy 
his contract by getting other goods of the same kind and furnishing 
those; but if he contracts to sell all the goods of a certain kind 
which he may afterwards acquire, or the first goods of the sort 
which he acquires, or anything which when acquired is the only 
thing that can fulfill the description in the contract, no such possi- 
bility is open. Likewise subsequent mutual assent to a particular 
thing ‘as the thing which shall be applied in fulfillment of the- 
contract precludes every right if not every power to dispose of that 
article otherwise than by transferring it to the buyer. In such 
. cases why may not the ownership pass to the buyer as soon as the 
goods are identified? Why should not the rule be the same as it is 
in regard to bargains for the sale of existing goods, —that whether 
the ownership passes depends upon intention, and that in the 
absence of any expression indicating the contrary, an intention is 
implied to transfer ownership as soon as the goods are identified, 
and nothing further remains to be done to put them in a deliverable 
condition. There is singularly little discussion about the matter, 
but this statement pretty clearly does not represent the law, and 
whether even an express intention that ownership shall pass at 
that moment is effective, is not free from doubt. 

Two distinct principles seem to have contributed to render 
doubtful the possibility of such transfer by mere force of the in- 
tention of the parties. One of these is that which has just been 
discussed with reference to chattels existing and specific at the time 
of the bargain — the assumed necessity of delivery. .The other, a 
rule of logic as well as of law, is that it is impossible to make an 
effective present grant of property not now in existence, and speci- 
fied. It may first be shown how the latter rule affects the problem. 

The early authorities are stated in Tindal, C. J., in a summary of 
the plaintiff’s argument in Lunn v. Thorion:* 


“On the part of the plaintiff, the authorities were strong to shew that 
no personal property could pass by grant, other than that which belonged ° 





39 + C.B. 379, 386 (1845). 
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to the grantor at the time of the execution of the deed. Perkins [Tit. 

Grants, § 65] says, ‘It is a common learning in the law, that a man cannot 

grant or charge that which he hath not.’ So in Hobari’s Reports, [page 
132] it is laid down, that ‘a man cannot grant all the wool that shall grow 
upon his sheep that he shall buy hereafter; for, there he hath it neither 

actually nor potentially,’ — a distinction which seems to be adopted by 

Perkins, [Tit. Grants, § go] ‘that, if a man grants unto me all the wool of 

his sheep for seven years, the grant is good.’ By which is evidently in- 
tended, the wool of sheep which the grantor at that time has. And, still 
further, the plaintiff relied on the authority of Bacon’s Maxims [Reg. 14]: 

‘ Licet dispositio de interesse futuro sit inutilis, tamen potest fiert declaratio 
praecedens, quae sortiatur effectum, interveniente novo actu.’ Upon which 
it is to be observed, that Lord Bacon takes the first branch of the maxim, 

namely, that a disposition of after-acquired property is altogether inoper- 
ative, as a proposition of law that is to be considered as beyond dispute; 
and only labours to establish the second branch of the maxim, namely, 
that such disposition may be considered as a declaration precedent; 
which derives its effect from some new act of the party after the property 
is acquired; for, he says, ‘The law doth not allow of grants, except there 
be a foundation of interest in the grantor; for, the law will not accept of 
grants of titles, or of things in action, which are imperfect interests, 
much less will it allow a man to grant or incumber that which is no 
interest at all, but merely future.’ ” 


It is clear that these early authorities are correct in holding that 
there can be no present grant of unidentified or future goods. 
The early lawyers were illogical only in making an exception of 
goods in the “potential possession” of the seller, holding as they 
did that a present grant might be made of future crop of land 
owned by the seller, or the future wool or young of animals be- 
longing to him at the time of the grant. But they did not con- 
sider whether words purporting to be a present grant of such 
goods might not be regarded as at least a contract that they 
should be the buyer’s when they came into existence and into 
the seller’s possession; and, if the transaction was so regarded, 
what the effect of the contract would be on the subsequent owner- 
ship of the goods. In this failure to consider words strictly appro- 
priate to present grant as implying a contract to perform in the 
future is visible again the indisposition of the early law to make 
implications. And even after the law had developed so far that 
implications of fact were generally effectual, early modes of state- 
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ment established before that time persisted. So it is said in 
Powell on Contracts,“ with no suggestion that what is invalid as 
a grant may be effective as a contract: “In our law, therefore, 
every contract executed, respecting a subject of which the party 
conveying is not owner, actually or potentially, at the time of 
entering into it, is void. Thus if a man grant all the wool that 
shall grow upon his sheep, that he shall buy hereafter, this is a void 
grant; for he has the wool neither actually nor potentially.” 

Indeed the earliest statement in the books recognizing that such 
a grant amounted in effect to a contract seems to have been in 
1871." There is abundant authority now for the proposition in the 
United States,” and it has been incorporated in the English Sale of 
Goods Acts,“ and in the American Sales Act.“ 

It may thus be taken as settled that what purports to be a 
present grant of future or unspecified goods amounts to an agree- 
ment that the buyer shall have such goods in the future, and the 
inquiry becomes pertinent, What is the effect of such an agree- 
ment on the ownership of the goods when the seller acquires them 
and their identity becomes fixed? When the law regarding exist- 
ing goods had so far developed that not only delivery was unneces- 
sary to a transfer of the property in the goods but the property was 
presumed to pass immediately upon the making of the bargain, 
in the absence of circumstances indicating a contrary intention, 
it might be supposed that a similar rule would be applied to a 
contract to sell future or unidentified goods, so that the ownership 
would presumably pass as soon as the goods became identified and 
the seller acquired them; but this supposition is unsupported. 

In 1808, in the case of Mucklow v. Mangles,* a buyer who had 
paid the whole value of a barge while it was in the course of con- 





© Page *152 (1791); 5 Am. ed., Pp. 93. 
“| By Lord Westbury — Vickers v. Hertz, 9 Session Cas., 3d series (H. L.), 65, 71 


*(1871). 


“ Hogue-Kellogg Co. v. Baker, 32 Cal. App. 56, 190 Pac. 493 (1920); Bates v. Smith, 
83 Mich. 347, 47 N. W. 249 (1890); Battle Creek Bank ». First Bank, 62 Neb. 825, 88 
N.W. 145 (1901); Proctor & Gamble Co. v. Peters, 187 App. Div. 376, 176 N. Y. Supp. 
169 (191 

% I age Judge Chalmers in his annotation to the Act which he drew cites in 
support of the provision, Lunn v. Thorton, 1 C. B. 379, 386 (1845). That case, however, 
gives no suggestion of such a doctrine but merely holds that a present grant of goods 
not then in existence can convey no title to them. 

4 Sec. 5 (3). 4 y Taunt. 318 (1808). 
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struction brought trover against the assignees of the bankrupt 
sellers who were in possession of the barge, which had been nearly 
finished before an act of bankruptcy had been committed, and the 

buyer’s name had been painted on the stern. It seems clear that 
_ this identical barge was the only one to which the contract could 
relate. The builder would not have been justified in selling it to 
another person and informing the buyer that another barge would 
be made for him. The barge, however, was not in deliverable con- 
dition and the case might be rested on this ground, but one member 
of the court, Lawrence, J., said: ‘‘No property vests till the thing is 
finished and delivered.” The effect of later decisions is expressed 
in the Sale of Goods Act, in the provision which has been copied 
in the American Uniform Sales Act *” to the effect that the property 
presumptively passes in such a case when the goods have been 
“unconditionally appropriated to the contract” with the assent 
of both parties. It seems clear from the decisions that “appro- 
priated”’ means something more than “identified.” Judge Chal- 
mers in his annotations to the English statute expresses regret that 
the word delivered was not used in the Act instead of appropriation, 
for he believes that in the cases where the property has been held 
to pass there has been at least a constructive delivery. It is going 
pretty far to call an act constructive delivery where the seller re- 
tains the entire possession and control of the goods but has merely 
set them aside for the buyer with the latter’s consent. But it is 
probable that the idea of constructive delivery is at the bottom of 
the rule regarding such appropriation.*° 





46 Sec. 18, Rule 5 (1). 47 Sec. 19; Rule 4 (1). 

48 CHALMERS, SALE OF Goons ACcT, 8 ed., p. 59. 

49 This is, however, sufficient appropriation. Wilkins v. Bromhead, 6 M. & G. 963 
(1844); Weld v. Came, 98 Mass. 152 (1867); Tift v. Wight & Weslosky Co., 113 Ga. 681, 
39 S. E. 503 (1901). 

50 In Mason v. Lickbarrow, 1 H. Bl. 357, 363 (1790), Loughborough, J,, said: 
“The sale is not executed before delivery: and in the simplicity of former times, a 
delivery into the actual possession of the vendee or his servant, was always supposed. 
In the variety and extent of dealing, which the increase of commerce has introduced, 
the delivery may be presumed from circumstances, so as to vest a property in the 
vendee. A destination of the goods by the vendor to the use of the vendee; the 
marking them, or making them up to be delivered; the removing them for the pur- 
pose of being delivered, may all entitle the vendee to act as owner, to assign, and 
to maintain an action against a third person, into whose hands they have come. 
But the title of the vendor is never entirely devested, till the goods have come into 
the possession of the vendee.” 
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It may be said that so far at least as this rule has been expressed 
in the English and American statutes it is merely one of presumed 
intention, and that if the parties clearly express the intention that 
the property in the goods shall pass without other appropriation, 
as soon as they become identified this intention will be effected.» © 
This argument is not conclusive if reference is had merely to the 
words of the statute, and from the standpoint of authority a 
difficulty is presented by the decisions where the seller in terms 
makes a present grant. It seems hard to question the conclusion 
that the proper inference in such a case is not merely that the 
seller will make the buyer owner in the future by some further 
act, but that the seller agrees at the time of the grant that the 
buyer shall become owner by virtue of the very agreement 
itself. If an intention of the parties that the property shall 
pass immediately on the identification of the goods is ever 
effectual the rule should be applicable to transactions where the 
seller purports to make a present grant of future property. But 
courts have almost uniformly declined to give this effect to such a 
present grant, though this has been done without much discussion. 
Most of the cases have related to mortgages where an attempt 
was made to transfer by way of mortgage, generally together with 
existing goods, the property in future goods. In the leading case 
of Holroyd v. Marshall ** the English court held that such a trans- 
action gave the transferee an equitable property interest, but it 
was agreed by the court that for the transfer of a legal interest some 
novus actus interveniens was necessary. Judge Story had made a 
similar decision in the United States at an earlier day,** and there 





51 Section 18 of the Sales Act provides that property in specific goods passes 
when the parties so intend. This section clearly does not touch the problem where 
the goods are unspecified. Section 17 provides as to unascertained goods that no 
property passes until the goods become ascertained. Section 19 provides that unless 
a different intention appears, the property in unascertained or future goods passes 
when the goods are unconditionally appropriated to the contract with the assent 
of both parties. Under these provisions it is clear that property in unascertained 
or future goods cannot pass until they are specified, and, unless a different intention 
appears, will not pass until there is an act of appropriation; but the statute does not 
specifically say that an intention that the goods shall pass, without an act of appro- 
priation, as soon as they become ascertained will be effectual. It may be added 
that the statute was intended to codify the common law, and should be considered 
with reference thereto. 

82 10 H. L. Cas. 191 (1861). 

88 Mitchell v. Winslow, 2 Story, 630 (1843). 
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have been a great number of cases subsequently. The point 
discussed in these cases is whether the mortgagee obtains an equi- 
table right to the future goods, it being assumed that he gets no 
legal title. In many jurisdictions he does not acquire any property 
right, legal or equitable. 

There have been few cases of the sort in the Law of Sales. There 
have, however, been afew. In Low v. Pew,” the owners of a fishing 
schooner received part payment of the price of a catch of halibut 
to be obtained on a voyage of the schooner about to be undertaken. 
The sellers signed a paper stating “we hereby sell, assign, and set 
over,” all the halibut that might be caught on the voyage upon 
which the schooner was about to proceed. The sellers became bank- 
- rupt shortly before the return of the schooner and it was held that 
the assignees in bankruptcy were entitled to the catch; yet it is 
evident that as each fish was caught the expressed intention of the 
parties was that the buyer should have that fish. If the law per- 
mits such a bargain ever to be effectual to transfer ownership on 
the goods becoming identified, it would seem that this should have 
been allowed in that case. The recent case of Procter & Gamble Co. 
v. Peters, presents a similar inquiry. In that case, a corporation 
engaged in the production of fish oil entered into a contract pro- 
viding that it “hereby sells” and the purchaser (the plaintiff) 
“buys” from it ‘‘all the Menhaden Fish Oil to be produced” at 
its plant from the date of the contract to a certain date, except 
6000 barrels which its agent had an option to take under a prior 
agreement. The purchaser was to receive the oil in tank cars to 
be supplied by it at the factory or at its option in barrels to be 
furnished by it. The oil was to be invoiced to the purchaser by the 
agent of the seller ‘“‘as and when” it was produced at the factory, 
and thereupon said agent was to be entitled to draw at sight to 
its own order upon the purchaser for the oil at a certain rate per 
gallon. 

The oil after it was extracted at the seller’s plant was allowed 
to remain in settling tanks until it became clear and then was 
pumped into storage tanks from which it was pumped out for 





54 See 19 Harv. L. REV. 557, where the matter is discussed and the cases collected. 
55 108 Mass. 347 (1871). 
8 187 App. D. 376, 176 N. Y. Supp. 169 (1919). 
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shipment. Part of the oil thus accumulated was shipped through 
the seller’s factor, who diverted it to a third person, and the 
plaintiff brought this action for conversion against the factor. A 
majority of the court held the plaintiff could recover, on the ground 
that the property passed to it when the oil was pumped into the stor- 
age tanks. Though the decision seems opposed to a great number 
of the decisions referred to above in which it has been held that a 
mortgage purporting to make a present grant of future property 
can at most give the mortgagee an equitable interest, it might be 
supported as a construction of the Sales Act which was in force in 
New York when the case arose, and which is relied on in the opinion 
of the majority of the court, since, as indicated above, this statute 
states the rule in regard to appropriation as one merely of pre- 
sumed intention, if it were not for the circumstance that in the 
particular case the oil had not become fully identified. The 
seller’s agent was entitled to an option to purchase part of the oil 
to the extent of 6000 barrels, and had not fully exercised its right. 
The point is not met by the suggestion of the court that though the 
plaintiff’s title was subject to the exercise of the option, none of 
the oil in question had been taken in the exercise of the option. 
The agent was to take the oil which it desired from the seller, not 
from the plaintiff. 
Samuel Williston. 


HARVARD Law ScHOOL. 
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THE CHANGE IN TRUST POLICY 


HE tendency to disregard long-time social interests in favor of 

immediate and often petty advantage seems to be one of the 
inescapable incidents of a post-bellum period. It emerges in fields 
so diverse as education, domestic relations. trade. and international 
politics. It exhibits itself most clearly in an attitude of mind: 
let things in generalalone. ‘Everything’ is supposed to take care 
of itself in times of peace, so that the only proper business of men 
and women is to attend to their own private affairs. Other people 
and the general situation must be molested as little as possible 
lest matters go from bad to worse. This frame of mind is so prev- 
alent among common men that evidence of its existence, even in 
so cloistered a tribunal as the Supreme Court. scarcely draws the 
attention, much less the criticism, of the public. Yet no explana- 
tion of the decision of the Supreme Court in United States v. 
United States Steel Corporation: can be complete without taking 
account of the prevalent psychological reaction from the strenu- 
osity of war. 

Decisions of our highest court, however, cannot be allowed to rest 
simply on a popular mood. They are always justified in the opin- 
ions by reference to the reason in the law, and however much the 
individual judgments of the members of the court may be influenced 
by personal preconceptions or popular psychology these things get 
little recognition in the reports. There all is made to appear de- 
pendent upon the logic of legal rules and the clear evidence of the 
facts. Accordingly it seems worth while to examine the background 
of legal doctrine and the economic conclusions the application of 
which in this case has produced so remarkable a result: the unquali- 
fied indorsement of the greatest industrial combination in history. 

It must be admitted that the decision is not capricious. It is 
supported by the high authority of precedent. It is the logical 
outcome of the important judicial legislation of 1911, and upon that 





1 251 U. S. 417 (1920). 
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legislation it professedly? rests. The new construction given the 
Sherman Act by the Standard Oil and Tobacco cases was grounded, 
so it was averred,’ upon principles of the common law. It is nec- 
essary, therefore, in order to appraise the doctrine enunciated by 
the late Chief Justice in those rulings, to revert to the common law 
to find what rules it set up governing market conduct as such It 
seems possible to bring these common-law rules under three heads: 
(I) the doctrine of contracts in restraint of trade; (II) the doc- 
trine of conspiracy to monopolize; (III) the doctrine of unfair 
competition. While the enumeration may not be exhaustive,‘ 
it will serve our present purpose. These doctrines will be considered 
in order. 
I 


“Restraint of trade” was a term having in the early common law 
a definite, technical meaning.> Its use was confined to covenants, 
usually ancillary to some other and principal engagement, to refrain 
from carrying on an occupation or business Originally all such 
were void ® and possibly of positive illegality, inasmuch as in the 
sixteenth-century industrial system every man had his place and 
was supposed to stay in it. Such covenants, therefore, not only 
worked to deprive a man absolutely of a livelihood, but also tended 
to promote change and flexibility, which was exactly what the 
social system was organized to prevent. By the beginning of 
the eighteenth century, however, the gild system had reached a 
moribund state, and the legal rules founded upon it were subject 
to modification in accordance with the altered circumstances. 
In the leading case of Mitchel v. Reynolds* (1711) it was determined 
that such covenants, where given for the protection of one party in 





2 See particularly pages 450-451 of the opinion. I have reference to the doctrine that 
“unreasonable” conduct (presumably extortionate price policy or unfair aggression 
upon pseudo competitors) is essential to the illegality of combinations suppressing 
competition. ' 

% United States v. Standard Oil Co., 221 U. S. 1. 51 (1911). 

“ With respect to the crime of engrossing, see infra, pp. 828-831. 

5 2 Eppy, COMBINATIONS, 779-790 United States v Addystone Pipe Co., 85 Fed. 
271 (1898); Fisher Mills Co. v. Swanson 76 Wash 649 137 Pac. 144 (1913). 

6 The Dyer’s Case, Y.B 2 HEN. V. (Pasch., f. 5, pl. 26) (1415). It is not clear from 
the report whether it was the usual engagement supplementary to the sale of a busi- 
ness or the apprenticeship of the covenantor. 

7 1 P. Wms. 181, 1 Smith L. C. 406; for an early American authority to the same 
effect see Alger v. Thatcher, 19 Pick. (Mass.) 51 (1837). 
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a voluntary contract for the sale of a business or of apprenticeship 
or between partners upon adequate consideration, and limited 
to a particular area or a specified period, were valid and enforceable. 
The tendency toward the relaxation of the restrictions upon free- 
dom of contract, so characteristic of the century which followed, 
is well exhibited in the development of this doctrine. ‘The exist- 
ence of a time limitation seems to have gradually lost weight,® 
and the rule was restated in Young v. Timmins ® (1831): “Any 
agreement . . . in general restraint of trade is illegal and void. 
But...a partial restraint (as to space) may be good or bad as 
the consideration is adequate or inadequate.” The courts pres- 
ently ceased to test the adequacy of the consideration '° for these 
promises, moreover, and they were brought into conformity on 
this point with contracts generally. About the same time the 
enforceability of these agreements or the validity of bonds condi- 
tioned upon their fulfillment was made to hinge upon. another 
consideration: the reasonableness" of the restriction imposed 
upon one’s pursuit of his calling. Reasonableness depended upon 
the extent of the business of the covenantor, the nature of the trade, 
the circumstances of the parties, and finally the effect upon the 
public interests." This change in the law upon restraint of trade 
took place gradually both in England and in America. As late 
as 1873, it seems to have been the view of courts in this coun- 
try that the doctrine of reasonableness applied only to partial re- 
straints; a general restraint being regarded as void ipso facto. Thus 
the Supreme Court declared * in that year: ‘‘Of course, a contract 
not to exercise a trade generally would be obnoxious to the rule, 





8 Bunn v. Guy, 4 East, 190 (1803). ® x Tyr. 226, 241 (1831). 

10 Hitchcock v. Coker, 6 Ad. & El. 438, 456 (1837). 

il Horner v. Graves, 7 Bing. 735 (1831). 

122 C, J. Tindal in Horner v. Graves, supra, at p. 743, stated the test to be: “by con- 
sidering whether the restraint is such only as to afford a fair protection to the inter- 
ests of the party in favour of whom it is given, and not so large as to interfere with 
the interests of the public.” ‘The fuller statement of the “rule of reason” given in 
the text above follows closely the opinion in Hubbard ». Miller, 27 Mich. 15, 19 (1873). 

13 The Oregon Steam Nav. Co. v. Winsor, 20 Wall. (U. S.) 64 (1873). But quali- 
fication of the full and strict meaning of this language may perhaps be drawn by the 
further remarks of the court to the effect that: “This country is substantially one 
country, especially in all matters of trade and business; and it is manifest that cases 
may arise in which it would involve too narrow a view of the subject to condemn as 
invalid a contract not to carry on a particular business within a particular State.” 
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and would be void.” But eventually the test of reason came to 
supplant the test of extent altogether. In England the rule was 
definitely so established by Maxim Company v. Nordenfelt * (1893); 
in the United States the rule as above stated is not so definitely 
determined. Cases in the federal jurisdiction ® and in one or two 
states,’® however, validate restraints covering substantially the 
entire country. 

The leading cases upon restraint of trade have been thus briefly 
passed in review in order to call attention to the fact that the cases 
up to the time of the enactment of the Sherman Act in which the 
doctrine of reasonableness was developed in support of contracts 
“in restraint of trade’ involved agreements not to carry on a trade 
or business in competition with another in consideration of an 
independent and principal transaction, such as the’ sale of one’s 
trade and good will, instruction in a craft or in a secret process, 
or the formation of a partnership or corporation. The so-called 
“‘rule of reason,” therefore, of which so much has been made in the 
opinions of the late Chief Justice White, had a very limited and 
restricted field of application at common law. 

It is clear that “restraint of trade” as used in Section I of the 
Sherman Act has not the technical and narrow meaning which it 
had at common law; but it is believed that in the wider sense in 
which it is there used the common law affords but slight and in- 
conclusive precedent for making the illegality of a contract elim- 
inating competition dependent upon the unreasonableness of its 
provisions, particularly relative to the protection of the interests 
of the parties concerned. ‘Restraint of trade” as employed in 
the Sherman Act covers agreements or combinations among com- 
petitors for the single or primary purpose of obstructing or stifling 
competition among themselves and gaining control of the market. 
This meaning is manifest from the Congressional debates '’ pre- 





See also as indicative of the same trend, Hubbard ». Miller, 27 Mich. 15, 22 (1873), 
in which for the sake of argument the court “supposes” a contract imposing an un- 
limited restraint to be valid. 
14 [1893] 1 Ch. 630. 
18 Knapp v. Adams Co., 135 Fed. 1008 (1905); Prame ». Ferrell, 166 Fed. 702 (1909). 
16 Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 (1887); Leslie v. 
Lorillard, 110 N. Y. 519, 18 N. E. 363 (1888); Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 
28 Atl. 973 (1894); Anchor Electric Co. ». Hawkes, 171 Mass. ror, 50 N. E. 509 (1898). 
17 21 Cong. Rec. 2456 et seg. 





THE CHANGE IN TRUST POLICY 819 


ceding the passage of the Act as well as from the title and whole 
tenor of the Act itself, and from the beginning the courts have not 
hesitated to interpret '* Section I in this broader way. Indeed 
this use of the term in a loose way had become not uncommon’? 
in the courts generally during the years preceding the passage of 
the Sherman Act. The industrial world was experimenting with 
various devices for reducing the rigors of competition. The object 
was to secure greater gains through concerted action in price-making 
and control of output, while avoiding so far as possible the form 
of monopoly, and consequently its ill repute. Pools, trade asso- 
ciations, gentlemen’s agreements, trusts, all in manifold varieties, 
were the products of this movement. So patently predatory was 
the purpose in these schemes and so flagrant were the abuses in 
the methods employed against would-be competitors and the public 
that the popular outburst against “trusts” could not fail to be 
echoed in the courts. But under what form of law were these com- 
binations to be curbed? In many jurisdictions” the protest was 
promptly voiced in antitrust statutes. But as is usually the case 
the common law was gradually brought into line with the popular 
will and afforded a more effective, though tardy, curb to the move- 
ment. This was accomplished by means of an appropriation to a 
new use, of the technical term ‘“‘restraint of trade,”’ which now came 
to signify any restriction of competition with the purpose or intent 
to control the market. The market over which control was sought 
might be only local *! or it might be a national market.” It made 
no difference. In either case this sort of “‘restraint of trade,”’ once 





18 United States v. Freight Ass’n, 166 U. S. 290, 343 (1897); United States 2. 
Chesapeake Fuel Co., 115 Fed. 610 (1902); United States v. Northern Securities Co., 
193 U. S. 197 (1904); United States v. Standard Oil Co., 221 U. S. 1 (torr); United 
States ». American Tobacco Co., 221 U. S. 106 (1911). The cases cited are but indica- 
tive of the general trend from which there has been no exception. 

19 Morris Run Coal Co. v. Coal Co., 68 Pa. 173 (1871); Skrainka v. Scharinghausen, 
8 Mo. App. 522 (1880); Craft v. McConoughy, 79 Ill. 346 (1875); Western Wooden 
Ware Ass’n v. Starkey, 84 Mich. 76, 47 N. W. 604 (1890). 

20 Prominent in the list of states taking direct action in this manner were: Kansas, 
Texas, Nebraska, Missouri, Michigan, Illinois, Maine, Kentucky, and North Caro- 
lina. See W. S. STEVENS, INDUSTRIAL COMBINATIONS AND TRUSTS, 43. 

21 As in Chapin v. Brown, 83 Iowa, 156, 48 N. W. 1074 (1891); and Comer »v. Bur- 
ton-Lingo Co., 24 Tex. Civ. App. 251, 58 S. W. 969 (1900). 

2 Harding v. Amer. Glucose Co., 182 Ill. 551, 55 N. E. 577 (1899); Richardson 
v. Buhl, 77 Mich. 632, 43 N. W. 1102 (1889). 
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established, was condemned for its tendency to prejudice the public 
interests. ‘The courts viewed such action or such an object as 
unlawful; not malum in se,” perhaps, but fully within the doctrine 
of conspiracy when undertaken by several. Contracts involved in 
such operations were unenforceable, being contrary to public 
policy. It was recognized that these restraints were essentially 
and substantially identical with monopoly, differing only in degree 
of unification of power. They were the puppies, monopolies the 
grown dogs. Consequently the law of conspiracy was held to 
reach them, and in conjunction with the more rigorous penal meas- 
ures presently provided by legislation it has proven a reliable if 
insufficient remedy.” : 

This evolution of the common law which we have been tracing 
was not uniform in all the states. Or at least it may be stated it 
was not accomplished everywhere without encountering decisions 
inconsistent with the main line of development. In several cases 
in this country and Canada it has been held that agreements 
among competitors fixing prices, dividing territory, restricting 
output, etc., are not in themselves unlawful or against public policy, 
though they may become such by reason of the effects of their 
operation.” Thus it was stated in Herriman v. Menzies,” that: 


“Combinations between individuals or firms for the regulation of prices, 
and of competition in business, are not monopolies, and are not unlaw- 
ful as in restraint of trade, so long as they are reasonable, and do not 





% “The illegality of a contract or combination for the restraint of competition 
does not lie in the agreement not to compete, but in its reflex injury to the public.” 
Pocahontas Coke Co. v. Powhatan, etc. Co., 60 W. Va. 508, 525, 56 S. E. 264 
(1906). 

2% Emery v. Ohio Candle Co., 47 Ohio, 320, 24 N. E. 660 (1890); Clark v. Needham, 
125 Mich. 84; 83 N. W. 1027 (1900). 

26 The writer does not wish to be understood as implying that this development 
of the law was adequate to extirpate the evil. Administrative regulation was essen- 
tial and even that has not demonstrated its power to do more than check the movement. 

26 Central Shade Roller Co. v. Cushman, 143 Mass. 353, 9 N. E. 629 (1887); Tren- 
ton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 (1899); Skrainka v. Schar- 
inghausen, 8 Mo. App. 522 (1880); Herrimen v. Menzies, 115 Cal. 16, 44 Pac. 660 
(1896); Over v. Byram Foundry Co., 37 Ind. App. 452, 77 N. E. 302 (1906); Ontario 
Salt Co. ». Merchants Salt Co., 18-Grant Ch. (U. C.) 540 (1871); Leslie v. Lorillard, 
110 N. Y. 519, 18 N. E. 363 (1888); Nat’l Benefit Co. v. Union Hospital Co., 45 Minn. 
272, 47 N. W. 806 (1891); Gloucester Glue Co. v. Russia Cement Co., 154 Mass. 92, 
27 N. E. 1005 (1891). 

27 All italics mine. 115 Cal. 16, 22, 44 Pac. 660 (1896). 
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include ali of a commodity or trade, or create such restrictions as to 
materially affect the freedom of commerce.” 


It is clear from this passage as well as from others in the cases 
cited that what was attempted was the application of the “rule 
of reason” to “restraints upon trade” in the newer and broader 
sense, just as it had been applied to the doctrine in its earlier and 
narrower connotation. This would certainly have been unwar- 
ranted,”® since the term was being used to cover situations more 
nearly approaching monopolization than the sale of good will 
or like innocent transactions. Nevertheless this construction 
of the doctrine of restraint of trade is now the unquestioned law 
in England.” 

Fortunately the authorities in this country, resisting this mis- 
taken lead and holding restraints of trade imposed with intent 
to control the market unqualifiedly illegal, are numerous *° as well 
as notable. On the basis of the cases cited, no doubt can be enter- 
tained that at common law, in the majority of American juris- 
dictions, combinations to suppress competition and control prices 
are against public policy and illegal under the law of conspiracy, 





~ 


28 Simply on grounds of legal logic. 

29 Leading cases are: Wickens v. Evans, 3 Y. & J. 318 (1829); Collins v. Locke, 
4 A. C. 674 (1879); Mogul S. S. Co. ». McGregor, [1892] A. C. 25; Commonwealth 
v. Adelaide S. S. Co., [1913] A. C. 781. 

30 Bailey v. Ass’n of Master Plumbers, 103 Tenn. 99, 52 S. W. 853 (1899); Morris 
Run Coal Co. v. Barclay, 68 Pa. 173 (1871); Arnot v. Pittston Coal Co., 68 N. Y. 
558 (1877); Salt Co. v. Guthrie, 35 Ohio, 666 (1880); Chapin v. Brown Bros., 83 
Iowa, 156, 48 N. W. 1074 (1891); Craft ». McConnoughy, 79 Ill. 346 (1875); Ander- 
son v. Jett, 89 Ky. 375, 12 S. W. 670 (1889); India Bag. Ass’n v. Kock, 14 La. Ann. 
168 (1859); Pocahontas Coke Co. v. Powhatan, 60 W. Va. 508, 56 S. E. 204 (1906); 
Milwaukee Mason v. Niezerowski, 95 Wis. 129, 70 N. W. 166 (1897); Stewart ». 
Stearns Co., 56 Fla. 570, 48 So. 19 (1908); Nester v. Brewing Co., 161 Pa. 473, 29 Atl. 
102 (1849); Clark v. Needham, 125 Mich. 84, 83 N. W. 1027 (1900); More v. Bennett, 
140 Ill. 69, 29 N. E. 888 (1892); Judd v. Harrington, 139 N. Y. 105, 34 N. E. 790 
(1893); Vulcan Co. v. Powder Co., 96 Cal. 510, 31 Pac. 581 (1892); Getz v. Federal 
Salt Co., 147 Cal. 115, 81 Pac. 416 (1905); Texas Oil Co. v. Adoue, 83 Tex. 650, 19 S. W. 
274 (1892); Cummings v. Union Bluestone Co., 164 N. Y. 401, 58 N. E. 525 (1900); 
Lufkin Rule Co. v. Fringeli, 57 Ohio, 596, 4¢ N. E. 1030 (1898); Santa Clara, etc. 
Lumber Co. v. Hayes, 76 Cal. 387, 18 Pac. 391 (1888); Brent v. Gay, 149 Ky. 615, 149 
S. W. 915 (1912); United States v. Addystone Pipe Co., 85 Fed. 271 (1898); De Witt 
Wire Cloth Co. v. New Jersey Wire Cloth Co., 14 N. Y. Supp. 277 (1891); Emery 2. 
Candle Co., 47 Ohio St. 320, 24 N. E. 660 (1890); Gibbs v. McNeeley, 60 L. R. A. 152 
(1902). Cases involving public service corporations have been omitted as resting 
on slightly different principles. 
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without regard to the conditions bringing about the combination 
or the actual consequences to the public. The conditions of com- 
petition may be ruinous and the prices charged and business poli- 
cies followed be altogether reasonabie, but these afford no excuse 
for the deliberate suppression of competition in any market.** A 
few excerpts from the opinions cited will indicate that the courts 
were mindful of the caution necessary in adopting an old phrase 
to cover a new situation. In Cummings v. Union Bluestone Com- 
pany * the court stated: 


“Tt may be conceded that one of its purposes was to enable the parties 
to obtain reasonable prices, but it gave them the power to fix arbitrary 
and unreasonable prices. The scope of the contract, and not the possible 
self-restraint of the parties to it, is the test of its validity.” 


“Tt is no answer,” said the court in Salt Company v. Guthrie,* 
“to say that competition in the salt trade was not in fact destroyed, 
or that the price of the commodity was not unreasonably advanced. 
Courts will not stop to inquire as to the degree of injury inflicted 
upon the public; it is enough to know that the inevitable tendency 
of such contracts is injurious to the public.” And in Pocahontas 
Coke Company v. Powhatan Coal Company * it was declared that, 
‘“‘A contract which is charged to be in restraint of trade is not to 
be tested by what has been done under it, but by what may be 
done under it; not by its performance, but by its powers of per- 
formance® when fully exercised.” Finally, in the words of now Chief 
Justice Taft in the oft-quoted opinion in the Addystone Pipe Case,* 
“, . where the sole object of both parties in making the contract 
as expressed therein is merely to restrain competition, and enhance 
or maintain prices, it would seem that there was nothing to justify 
or excuse the restraint,*’ that it would necessarily have a tendency 





31 People v. Sheldon, 139 N. Y. 251, 34 N. E. 785 (1893); State v. Minneapolis 
Milk Co., 124 Minn. 34, 144 N. W. 417 (1913), and cases above cited. 

% 164 N. Y. 401, 404, 58 N. E. 525 (1900). 

% 35 Ohio, 666, 672 (1880). 

34 60 W. Va. 508, 525, 56 S. E. 264 (1906). 

35 Contrast with this the dictum of Justice McKenna in the Steel Corporation 
Case: “The law does not make . . . the existence of unexerted power an offence. 
It . . . requires overt acts.” 251 U.S. 417, 451 (1920). 

86 85 Fed. 271, 282 (1898). 

*7 Italics by the present writer. 
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to monopoly, and therefore would be void. . . . We do not think 
that at common law there is any question of reasonableness open 
to the courts with reference to such a contract.” In these opinions 
there is no disposition evinced to carry over the ‘“‘rule of reason”’ 
which applied to contracts in restraint of trade as that phrase was 
understood at early common law to the totally unlike situation 
which it was eventually adopted to cover. 


II 


The “rule against monopolies” was a product of the political 
struggle of the seventeenth century which culminated in the Pur- 
itan Revolution. It is but another example of the responsive- 
ness of the English legal system to the political and social thought 
of the people whom it governs, a quality so essential to institu- 
tional steadiness and progress that one wonders why the judiciary 
and the lawyers have ever been so zealous to conceal it. The rule 
was aimed at the royal prerogative of granting exclusive privi- 
leges *® to conduct specific trades usually within restricted areas in 
the kingdom. The frequently cited and authoritative ‘‘Case of 
Monopolies” ®® decided in 1602 denied validity to letters patent 
from the Crown to ‘‘have and enjoy the whole trade, traffic and 
merchandize of all playing cards” within the realm. Shortly 
afterward *° the common law as declared in this case was reénforced 
by statute, and English sovereigns ever since, mindful of the ex- 
perience of Charles I, have not tempted fate by disregarding it.” 

But the popular passion and legal logic which had accomplished 
this demission of the Crown were not spent. They were directed 
to the prevention of the evils which were perceived to issue from 





38 This power was probably evolved from the ancient custom of the Crown to 
charter first the merchant gilds and later the craft gilds. By clearly limiting the scope 
of their activities and giving plenary powers within their jurisdiction the King was 
enabled to provide fairly efficient local administration without sacrifice of royal 
prestige, which moreover not only cost him nothing but yielded a goodly revenue. 
Incidentally such charter-granting tended to enhance the royal authority at the 
expense of the seignioral powers of numerous lords and barons. 

8 Darcy v. Allen, 11 Coke, 84 b. 

40 21 Jac. I, c. 3 (1623). 

41 The statute came up for consideration in East India Co. ». Sandys, Skin. 165, 
go Eng. Rep. 76, and though the company was defeated in its action against an inter- 
loper, it appears the charter of the company was considered to fall within the express 
exceptions of the statute of 1623. , 
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power to control the market however acquired. The main source 
had been stopped by 21 James I, chapter 3; a lesser source, from 
schemes carried out by private contract, was blocked by an easy 
adaptation of the law of conspiracy, that perennial catchall bag 
of the common law. Attempts in the seventeenth and eighteenth 
centuries, however, to establish monopolistic control in a market 
by joint action of traders do not appear to have been common. 
And this is not surprising when one considers that it was the period 
of the decay of the gilds: a time when most of the ambitious masters 
would be extremely jealous of their independence and violent par- 
tisans of freedom of trade. But wherever such attempts at market 
domination came before the courts “ they were roundly denounced 
and held indictable as conspiracies. There seems little doubt that 
at least up to the latter part of the nineteenth century the law 
condemned every combination looking toward a unified control 
of any line of business with the power to raise prices, and no other 





# Anonymous, 12 Mod. 248 (1699); King v. Norris, 2 Kenyon’s Rep. 300 (1758). 

* People v. North River Sugar Refin. Co., 54 Hun, 354, 7 N. Y. Supp. 406 (1889), 
121 N. Y. 582, 24'N. E. 834 (1890); State v. Standard Oil Co., 49 Ohio St. 137, 30 
N. E. 279 (1892); State v. Nebraska Distilling Co., 29 Neb. 700, 46 N. W. 155 (1890); 
Standard Oil Co. v. State, 117 Tenn. 618, 100 S. W. 705 (1906); National Harrow Co. 
v. Bemet, 21 App. Div. 290, 47 N. Y. Supp. 462 (1897); National Harrow Co. v. Hench, 
83 Fed. 36 (1897); Chicago Coal Co. v. People, 214 Ill. 421, 73 N. E. 770 (1905); Amer- 
ican Strawboard Co. v. Strawboard Co., 65 Ill. App. 502 (1895); Bishop v. Amer. 
Preserv. Co., 157 Ill. 284, 41 N. E. 765 (1895); Distilling Co. v. People, 156 Ill. 448, 
41 N. E. 188 (1895); Harding ». Amer. Glu. Co., 182 Ill. 551, 55 N. E. 577 (1899); 
Richardson v. Buhl, 77 Mich. 632, 660, 43 N. W. 1102 (1889); Cont. Wall Paper Co. 
v. Voight, 148 Fed. 939 (1906); State v. Armour Co., 173 Mo. 356, 73 S. W. 645 (1903); 
Finck v. Schneider Co., 187 Mo. 244, 86 S. W. 213 (1905); Slaughter v. Thacker Coal 
Co., 55 W. Va. 642, 47 S. E. 247 (1904). 

To similar effect are the early decisions under the Sherman Act. United States 
v. Freight Ass’n, 166 U. S. 290 (1897); United States v. Joint Traffic Ass’n, 171 U. S. 
505 (1897); United States v. Chesapeake Fuel Co., 105 Fed. 93 (1900), 115 Fed. 610 
(1902). 

Other cases involving genuine contracts in restraint of trade, or sale of entire out- 
put, held void because constituting part of a general scheme to monopolize, follow: 
Wright v. Ryder, 36 Cal. 342 (1868); Western Wooden-Ware Ass’n v. Starkey, 84 
Mich. 76, 47 N. W. 604 (1890); Detroit Salt. Co. v. National Salt Co., 134 Mich. 103, 
96 N. W. 1 (1903); Merch. Ice Co. », Rohrman, 138 Ky. 530, 128 S. W. 599 (1910); 
Shawnee Compress Co. v. Anderson, 209 U. S. 423 (1908); Merz Capsule Co. v. Cap- 
sule Co., 67 Fed. 414 (1895); Comer v. Burton-Lingo Co., 24 Tex. Civ. App. 251, 
58 S. W. 969 (1900). 

Contra: Oakdale Co. v. Garst, 18 R. I. 484, 28 Atl. 973 (1894); Davis v. Booth Co., 
131 Fed. 31 (1904); Trenton Potteries v. Oliphant, 58.N. J. Eq. 507, 43 Atl. 723 (1899); 
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situation. It made no difference whether the attempt to influence 
prices were local or general in its scope,“ whether the policy pur- 
sued were extortionate or moderate,” whether the combination were 
partial or all-inclusive, or whether or not an attempt was made 
to establish and maintain the power by exclusive practices. The 
gist of the offense was conspiracy, so that the successful pursuit 
of his trade by any competitor more skilled or efficient than others 
could never have become unlawful‘? even upon the hypothesis 
that the independent growth of his business continued till he stood 
alone in the field. While it might be expected that the evils of 
monopoly might result as well from a monopoly thus secured as 
from one originating in any other manner, what might not be ex- 
pected was that monopoly should originate in this way. To any 
one cognizant of the wide margin which must be allowed in all 
commercial affairs for simple fortuities the hypothesis is prepos- 
terous. When, furthermore, account is taken of the brevity of a 
man’s active business career and the fact that genius may safely be 
classified as an acquired trait and non-transmissible, it would have 
been singular indeed to have found the ever-practical common law 
providing against such a remote eventuality. 

It is true, therefore, as has been pointed out,** that monopoly 





Booth & Co. v. Seibold, 37 Misc. 101, 74 N. Y. Supp. 776 (1902). See also Gloucester 
Glue Co. v. Russia Cement Co., 154 Mass. 92, 27 N. E. roos (1891). 

“ Fisher Mills Co. v. Swanson, 76 Wash. 649, 137 Pac. 144 (1913). 

45 Chicago Coal Co. v. People, 214 Ill. 421, 73 N. E. 770 (1905); United States 
v. Chesapeake Fuel Co., 105 Fed. 93 (1900). 

46 In recent years there has been a growing disposition to regard this as the essen- 
tial core of the doctrine of monopolization, — see A. M. Kales, “Good and Bad Trusts,” 
30 Harv. L. Rev. 830, — and it is supported by a few cases, e. g., U. S. Chem. Co. 9, 
Provident Chem. Co., 64 Fed. 946 (1894); United States v. Nelson, 52 Fed. 646 (000); 
Dolph v. Troy Mach. Co., 28 Fed. 553 (1886); United States ». The Prince Line, 
220 Fed. 230 (1915); United States v. American Canning Co., 230 Fed. 859 (1916). 

But a survey of the cases above cited does not support this view. Cf. Tuscaloosa 
Ice Co. »v. Williams, 127 Ala. 110, 28 So. 669 (1899); American Strawboard Co. ». 
Peoria Strawboard Co., 65 Ill. App. 502 (1895). 

47 See opinion in Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896). 

48 A very clear declaration to this effect was made by Mr. J. B. Warner, counsel 
for plaintiff in Central Shade Roller Co. ». Cushman, 143 Mass. 353, 359, 9 N. E. 
629 (1887). “It is sometimes said,” he declared, “that the law is jealous uf any in- 
terference with competition, and this may appear at first sight as an independent 
principle, and one upon which a legal decision may be based. But when the cases are 
examined, it will appear that an interference with competition is illegal only when 
accomplished by illegal means, as by restraint of trade, forestalling, conspiracy, or 
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per se is not obnoxious to the common law; or, as it is more fre- 
quently stated, there exists no independent principle of the common 
law compelling competition. But the attempts to monopolize 
which very clearly and unequivocably were condemned by the 
common law consisted ** in confederated efforts to bring about a 
unification of the management of the whole or approximately the 
whole of the business in an industry or trade in any market area 
by the process of absorption or the process of exclusion of compet- 
ing units. Since the pursuit of either policy might lead to the same 
result, and since, except for the process of ‘‘natural selection,” 
they exhausted the possible pathways to the disfavored goal, both 
were condemned. It will be perceived, as was mentioned above, 
that the difference between “‘restraints upon trade” as that phrase 
came latterly to be understood and attempts to monopolize was 
a difference only of form or of degree. Monopolization was simply 
the more far-reaching, the more pervasive, the more permanent 
scheme for controlling the market. Monopolization ordinarily 
reached back to a command over the production processes. It 
implied a unification of the directing power over the methods and 
terms of conducting an industry or line of trade. It implied a de- 
individuation of all the business units coming within the control of 
the single authority, not necessarily in name but absolutely in fact. 
The essence of an illegal attempt to monopolize was a conspiracy 
to achieve this end. Whenever men concerted together for the 
primary purpose of acquiring this dominant control of affairs in 
a line of trade, they were guilty of conspiracy, however legitimate 
might be the means employed to realize their purpose. The use 
of commercial spies, railroad rebates, local price-discriminations, 
exclusive dealer agreements, on the one hand, or resort to cove- 
nants technically in restraint of trade, bogus independent concerns, 
“fighting brands,” and similar devices, on the other hand, served 
but to aggravate the offense. They were not essential elements in 
the conspiracy; the existence of the unlawful object was sufficient. 





something similar. There is no independent legal principle in favor of competition which 
can carry us beyond the other and more familiar doctrines of the law.’’ (Italics mine.) 

It is instructive to contrast with this definition the situation brought about by 
large-scale codperative enterprises, upon the lawfulness of which the courts never have 
left any doubts. Rex v. Webb, 14 East, 406 (1811); Pratt v. Hutchinson, 15 East, 512 
(1812). 
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In short, it appears the courts were not unwilling to risk the es- 
tablishment of unified control in an industry as the incidental 
outcome of free and active competition, but they were unwilling to 
risk its establishment as the intended result of a deliberate plan 
entered into by competitors, or, it may be added, by a group of 
individuals within any one firm.*? 

Once the fact was established of the attempt to monopolize, 
moreover, asin the case of agreements in restraint of trade, it was 
immaterial how the power might be used. The fact that it might 
have been used moderately could not avail to expiate the offense. 
For, as was frequently pointed out,” it was the danger to the public 
interest from the existence of the power, not the evils from its abuse, 
which constituted the reason for the rule. To any one even slightly 
familiar with our industrial history it must be manifest that any 
other interpretation would always have proven quite futile. To 
have required affirmative proof of the ill effects of every attempt 
to monopolize would have made nearly every one of the indus- 
trial combinations attacked in the last forty years secure in its 
predatory privilege. This would have been true not because the 
baneful effects may not have existed, but because of the endless 
devices and subterfuges, to the employment of which the way 
would have been opened to the monopolists for covering up 
and explaining away the specific consequences of their behavior. 
If the prices were higher than those previously prevailing, may this 
not have been due to a change in the general price level, or to the 
exhaustion of an essential source of raw material, or to the success 
of organized skilled labor? The prices may even have been lower 
than previously prevailing competitive prices, but every one will 
agree that that in itself would be far from constituting a complete 
vindication of monopoly. Were the prices lowered as much as 
they should have been in view of supervening technological improve- 
ments or the advance in the external economies of the industry, 





50 Patterson v. United States, 222 Fed. 599 (1915); affirmed, 238 U. S. 635 (1915). 

61 State v. Standard Oil Co., 49 Ohio, 137, 186, 30 N. E. 437 (1892): “Much has 
been said in favor of the objects of the Standard Oil Trust, and what it has accomplished. 
It may be true that it has improved the quality and cheapened the costs of petroleum 
and its products to the consumer. But such is not one of the usual or general results 
of a monopoly; and it is the policy of the law to regard, not what may, but what usu- 
ally happens. Experience shows that it is not wise to trust human cupidity where it 
has the opportunity to aggrandize itself at the expense of others.” 
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-or the change in the general price level, or the increase in the effi- 
ciency of manual labor? But aside from the matter of price policy 
there are questions even more to the point from the long-time, 
social point of view. Have mechanical progress and the increase 
in administrative efficiency in the industry been maintained? Or 
has progress in these respects kept pace with similar tendencies 
in other industries? To answer these questions with definiteness 
and certainty is simply impossible.*"* Economists differ widely in 
their interpretations of the vast maze of industrial facts which such 
-questions bring up. Courts would flounder in the mire of dubious 
data and shifting speculations into which they would be plunged 
by undertaking such an inquiry. No settled rules and principles — 
could possibly issue from such litigation to serve as a guide to 
business activity. The public interests will be far better safeguarded 
in these cases by holding the tendency of such arrangements gener- 
ally to prey upon public well-being a sufficient ground for condemn- 
ing them. These considerations seem to have been appreciated 
by judges in early cases, and were wisely made the basis of a major- 
ity of their decisions. 
In this connection some reference should be made to the crime or 
crimes of forestalling, regrating, and engrossing. It is probable that 
these offenses originally consisted in nothing but the carrying on 
of wholesale operations in trades in which, because of their gener- 
ally local character, the intervention of middlemen between pro- 
ducers and retail dealers was considered unnecessary. It was an 
easy step in medieval economic reasoning to pass from the unnec- 
essary to the pernicious. So the practice of buying up large quan- 
tities of certain “necessaries,” or provisions, to resell at a later 
‘time in gross, was from a very early date forbidden. The law 
upon the subject was, one may say, codified in a statute of 5 and 6 
‘Edw. VI. The measure does not appear, however, to have been 
effective in preventing the establishment of a wholesale distribution 
system for necessaries as it was for other merchandise. The settled 
disuse of the statute for its original purpose, however, did not pre- 
vent its adoption for another purpose when the occasion arose. 





51° See infra, Part II, June Number summary. 
8 3 InsT. 196; 1 Hawk. P. C., c. 80, § 3; and 4 Com. Dic. 68; 1 Eppy, CoMBINA- 
TIONS, 37-45. 
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In the latter part of the eighteenth century the widening of the 
markets under pressure of improvements in the productive proc- 
esses, coming as it did before there occurred any considerable 
changes in the methods of communication and transportation, 
offered great opportunity for the operations which now go by the 
name of ‘‘cornering the market.’”’ These nefarious transactions, 
bad enough in the case of ordinary commodities, were particularly 
obnoxious when the supply of one of the necessaries of life to large 
bodies of consumers in the growing urban centers was cut off. 
Consequently a remedy had to be provided. It was found ® in 
the adaptation of these ancient: crimes. But it became necessary 
again to recognize their common-law origin, the statute 5 and 6 Edw. 
VI, c. 14, having been repealed by 12 George III, c. 71 (1771), on 
account of the inconsistency between its traditional construction 
and the tenets of the new social policy of trade freedom. Never- 
theless there was sound support for the new application of the old 
offenses, since what it was aimed to prevent in both cases was 
deviation from the “‘due course of trade,” and the enhancement 
of prices.™ 

The success of the Manchester school in popularizing the Jaissez- 
faire doctrines during the first half of the nineteenth century, how- 
ever, was so tremendous that these common-law offenses went the 
way of most other restrictions upon freedom of contract. By 7 
and 8 Victoria, chap. 24, prosecution for these offenses under the 
common law was absolutely prohibited. It thus appears that in 
England ® since 1844 there has been nothing illegal in an attempt 
to ‘corner the market” even for a kind of provisions ® if con- 
ducted by an individual. An individual can buy up any quantity 
of any commodity he chooses, and whatever his motives the law 
will not penalize his actions.*” 





83 King v. Waddington, 1 East, 143 (1800); King v. Rusby, 2 Peake N. P. Cas. 
189 (1800). 

54 BLACKSTONE Comm., bk. iv, chap. 12; 2 Cooley’s ed. of Bt. Comm., 3 ed., 157. 

55 Rex v. Hilbers, 2 Chitty, 163 (1818). 

56 Just what constituted “necessaries” was a point which gave the courts not a 
little trouble, but it seems clear that an individual operating independently at any 
time under the common law might with impunity “‘corner” the market in horseshoes, 
for example, and be entitled to enforce in the courts any contract entered into in exe- 
cution of the plan. 

57 Pettamberdass v. Thackoorseydass, 5 Moore Ind. App. 109 (1850). 
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In so far as the offenses of forestalling, regrating, and engrossing 
became a part of the law of this country, it was by virtue of their 
being a part of the common law at the time of colonization. As 
that was prior to the change in their construction noted above, and 
as the offenses in their original meaning had become obsolete,*® 
it is extremely doubtful if there are any such crimes as forestalling, 
regrating, and engrossing by the common law of these United 
States. The books do not afford a single record, so far as the 
writer has been able to find, of an indictment in an American court 
for these common-law offenses. A ‘‘corner’’ manipulated by an 
individual, it may be concluded, ‘whether in a common necessary 
or an ordinary article of commerce, is not a criminal offense by 
the common law in the principal jurisdictions in the United States, 
though it has been made such quite generally by statute. Never- 
theless contracts made in pursuance of such schemes are un- 
doubtedly against public policy ™ and unenforceable in the courts 
regardless of statutory condemnation.” Even this, however, does 
not mean that if an individual or a corporation should acquire 
dominance or control in any market as the result of a competitive 
struggle by methods legal and fair his or its contracts would be un- 
enforceable. Motive or purpose has always been recognized as an 
important element in such transactions,® and in the absence of a 





58 WHARTON, CRIMINAL Law, 11 ed., § 2210; Story, SALES, 4 ed., 585. 

59 Raymond »v. Leavitt, 46 Mich. 447, 9 N. W. 525 (1881). 

For a contrary view see E. A. Adler, ‘ Monopolizing at Common Law,” 31 Harv. 
L. REv. 246. 

6 United States v. Patten, 226 U.S. 525 (1913), was a case involving a conspiracy 
to corner a market under the Sherman Law. 

6 Wright v. Cudahy, 168 Ill. 86, 48 N. E. 39 (1897); Sampson v. Shaw, ror Mass. 
145 (1869). 

6 Raymond ». Leavitt, 46 Mich. 447, 9 N. W. 525 (1881). 

* Lord Kenyon said in King v. Waddington, 1 East, 143, 158 (1800): “Here is 
a person going into the market who deals in a certain commodity. If he went there 
for the purpose of making his purchases in the fair course of dealing with a view of 
afterwards dispersing the commodity which he collected in proportion to the wants and 
conveniences of the public, whatever profit accrues to him from the transaction, no 
blame is imputable to him. On the contrary, if the whole of his conduct shews plainly 
that he did not make his purchases in the market with this view, but that his traffic 
there was carried on with a view to enhance the price of the commodity, to deprive 
the people of their ordinary subsistence, or else to compel them to purchase it at an 
exorbitant price; who can deny that this is an offence of the greatest magnitude?” 

It may be added that it is on this point if at all that cases like Comer v. Burton, 
Lingo Co.,, 24 Tex. Civ. App. 251, 58 S. W. 969 (1900), and Gloucester Glue Co. ». Rus- 
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wrongful motive, e. g., the primary purpose to secure command 
over the whole supply in a market and mulct the consuming public 
by exorbitant prices, there seems no ground ™ for holding the con- 
tracts void. 


III 


For over a century now the general social policy toward trade and 
industry fostered by the common law has been the policy of free 
competition. The courts have reflected the popular belief that 
the long-run interests of society are best promoted by allowing all 
individuals the fullest liberty of contract and freedom of action 
in business practically feasible. The courts even appear latterly to 
have held more tenaciously to this position than the common run 
of men. Nevertheless even in the law it has all along been recog- 
nized that some limitations upon the manner of conducting a com- 
petitive business were essential if the privileges of a few were not to 
destroy the privileges of others. The use of force or intimidation, 
of course, has from the beginning been denied men in business, 
though these means might be intended only to advance their own 
trade by undoing a rival. But aside from these obviously neces- 
sary restrictions upon the liberty to compete if social order was 
to be maintained — restrictions which of course applied to all other 
forms of social intercourse — the field of competition in trade and 
industry was kept extremely “open.” 

Gradually in the course of the nineteenth century, however, 
there grew up a legal doctrine by which the courts sought to regu- 
late the conduct of business firms toward rival enterprises more 
specifically and more rigorously. This was the doctrine of unfair 
competition. As the very term implies, judgment of business 
practices upon ethical grounds, or at the least upon grounds of 
expediency, came to supplement the old unquestioning confidence 
in ‘‘free competition.” This doctrine of unfair competition was a 
development of a branch of the law of fraud. Its aim was simply 
to prevent the deceitful sale or “‘passing off” of goods made by 
one person or firm for goods made by another. It operated to 
protect trade-marks and other bases of “good will” a8 property. 





sia Cement Co., 154 Mass. 92, 27 N. E. 1005 (1891), are to be distinguished. See also 
Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909), on importance of motive. 
64 Rex v. Webb and Pratt v. Hutchinson, cit. supra. 
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But so much had been a recognized legal policy in previous cen- 
turies. The change was in widening the application of the principle 
to all cases where one trader or manufacturer sought to take advan- 
tage of the good reputation of a competitor by causing confusion 
of their identity or the identity of their goods in the minds of pur- 
chasers or patrons.™ In short, by the doctrine of unfair competi- 
tion as it came to be developed, protection was afforded to business 
enterprises not only in the use of trade-marks and trade names but 
also in the enjoyment of their established commercial relationships. 
The protection long accorded the symbol came finally to embrace 
the whole of the substance, if such it may be termed, — good will. 

This was no mean addition to the social limitations upon com- 
petitive warfare in business. The doctrine undoubtedly covered 
much more than came under the general law of fraud.” It hada 
salutary effect upon the ethics of manufacture and trade, —directly, 
by curbing the commercial buccaneer who would profit from the 
enterprise of some one else; indirectly, by encouraging identifica- 
tion of products and standardization of quantity, quality, and 
price. Yet as almost the sole legal principle defining what was 
fair dealing in a competitive market, its scope ® strikes the twen- 
tieth-century observer as very narrow indeed. It did not reach 
deliberate disparagement of a competitor’s product, unless a 
libel or slander was proved ” of his character. It placed no bar 
to commercial spying, price discrimination, exclusive handling 
arrangements, or any of the other similar devices for throat-cutting 





65 Hogg v. Kirby, 32 Eng. Rep. 336 (1803); Singer Mfg. Co. v. June Mfg. Co., 
163 U.S. 169 (1896). 

66 Reddaway v. Banham, 74 L. T. R. 289 (1896); American Waltham Watch Co. 
v. United States Watch Co., 173 Mass. 85, 53 N. E. 141 (1899); Eureka Fire Hose Co. 
v. Eureka Mfg. Co., 72 N. J. Eq. 555, 65 Atl. 870 (1907). 

67 See opinion of Lord Herschel in Reddaway v. Banham, 74 L. T. R. 289 (1896), 
and opinion of Holmes, J., in New Eng. Awl Co. v. Awl Co., 168 Mass. 154, 46 N. E. 
386 (1897). 

68 See, however, Davis v. New England Ry. Pub. Co., 203 Mass. 470, 89 N. E. 
565 (1909), as illustrating the elasticity of the doctrine of fraud. 

6° Canham ». Jones, 35 Eng. Rep. 302 (1813); White v. Mellin, [1895] A. C 154, 
Hubbuck »v. Wilkinson, [1899] 1 Q. B. 86; Boynton ». Shaw Stocking Co., 146 Mass, 

- 219, 15 N. E. 507 (1888); Hopkins Chem. Co. v. Read Drug Co., 124 Md. 210, 92 
Atl. 478 (1914); Victor Safe Co. v. De Right, 147 Fed. 211 (1906). 

% Davey v. Davey, 22 Misc. 668, 50 N. Y. Supp. 161 (1898); Blumhardt ». Rohr, 
70 Md. 328, 17 Atl. 266 (1889); Ramharter v. Olson, 26 S. D. 499, 128 N. W. 806 (1910); 
also American Waltham Watch Co. ». Watch Co., 173 Mass. 85, 53 N. E. 141 (1899). 
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in the market. Only “‘palming off” one’s goods as those of a busi- 
ness rival was forbidden.” For a rule of law thus circumscribed, 
the following encomium pronounced by the court in the case of 
Dennison Manufacturing Company v. Thomas Manufacturing 
Company ™ seems scarcely warranted: 


“The gradual but progressive judicial development of the doctrine 
of unfair competition in trade has shed lustre on that branch of our 
jurisprudence as an embodiment, to a marked degree, of the principles 
of high business morality, involving the nicest discrimination between 
those things which may, and those things which may not, be done in the 
course of honorable rivalry in business.” _ 


The influence, of the /aissez-faire tenets was too persistent and 
too powerful to permit this judicial dream to become a judi- 
cial achievement. But the swelling tide of popular skepticism 
and discontent finally broke through the J/aissez-faire dam, and 
legislative regulation and administrative supervision of business 
competition were provided. The development has taken place 
almost entirely since the turn of the century, and ordinary indus- 
tries (once termed “‘private’’) have come under commission control 
but slightly and in quite recent years. The states took the lead, 
Wisconsin being the pioneer. In the sphere of interstate trade the 
Clayton Act and the Federal Trade Commission Act were the 
fulfillment of these ‘“‘progressive” ™ aspirations. It is significant 
that in the latter Act the powers of the Commission were extended 
‘to cover every “unfair method of competition in commerce,” 
thus eliminating any doubt regarding the intention to expand the 
law beyond the confines indicated by the technical legal phrase 
“unfair competition.” ™ 


IV 
SUMMARY AND CONCLUSION 


The results of our brief survey of the common law covering 
market conduct as such may be thus summarized: 





™ Rocky Mt. Bell Tel. Co. v. Indep. Tel. Co., 31 Utah, 377, 88 Pac. 26 (1906); 
G. W. Cole Co. v. American Cement Co., 130 Fed. 703 (1904); Citizerts Light & P. 
Co. v. Montgomery Light & P. Co., 171 Fed. §53 (1909). See also Elgin Watch Co. 
v. Ill. Watch Co., 179 U. S. 665 (1901). 

7 94 Fed. 651, 659 (1899). 7 If not “ Progressive.” 

™ Cf. W. H. S. Stevens, UNFarr Competition, particularly the introduction. 
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(a) A “restraint of trade” at common law meant an agreement 
not to enter or carry on an occupation within a prescribed terri- 
tory. By the rule as finally evolved, a “restraint of trade” might 
be lawful or unlawful according as its provisions were reasonable 
or unreasonable, having regard both to the interests of the parties 
and the protection of the public. In the latter decades of the nine- 
teenth century, courts came frequently to use the phrase in a 
general way as signifying “restriction of competition.” The term 
was applied particularly to indirect and incipient monopolizing, — 
“pooling,” as it was known in the industrial world. It served to 
cover a growing class of cases in which the purpose and power of 
monopoly were present though the form was lacking. Thus used, 
“restraints upon trade” were not subject to the “rule of reason”’ 
in the majority of American jurisdictions. 

(b) Monopolizing at common law was removing or abol- 
ishing competition in any line of trade in any market (whatever 
its width) by a conspiracy among competitors. Essentially it 
was the acquisition of the power to control prices, not the 
abuse of the power or the effort to conserve it by obstructing 
the entrance of competitors into the field, which the courts 
combated. 

(c) Barring outright force and fraud, the only conduct of one 
competitor toward another which might render him legally liable 
at common law for the too zealous prosecution of his business was 
the passing off of his own goods as the product of a competitor. 
This doctrine of ‘‘unfair competition,” while comprehending more 
than such deception as would have been illegal in ordinary trans- 
actions as fraudulent deceit, still fell far short of providing an 
adequate moral code for business. Accordingly it has latterly 
been supplemented by legislative and administrative regulation 
of competition in trade and industry. 

If the foregoing statements re the common law on market con- 
duct be accepted, how do they bear upon the action of the federal 
courts in the Standard Oil, American Tobacco, and subsequent 
cases in modifying the theretofore accepted interpretation of the 
Sherman Act? The conclusion seems clear that the modification 

- was unwarranted so far as it was sought to be justified by common- 

law principles. There is no sound legal basis discoverable in the 

authorities herein reviewed for distinguishing between ‘‘good”’ 
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trusts and “bad” trusts.” The common law condemned alike 
combinations whose behavior flagrantly violated common prin- 
ciples of honesty and fair dealing, as did the Standard Oil Com- 
pany, and those whose behavior was more restrained and con- 
formed more closely to accepted business usage, as did the United 
States Steel Corporation. Moreover, even if there be some sem- 
blance of logic in holding that “restraint of trade” as used in 
Section I of the Sherman Act implied the qualification of unreason- 
ableness, there certainly can be no show of reason in extending 
the same qualification to Section II,” which forbids monopolizing 
and attempts to monopolize. 

The ground upon which, if at all, it would seem possible to make 
out some legal justification for the changed judicial policy is that 
the laws defining what is unfair in trade competition and setting 
up administrative machinery for detecting and suppressing the 
same have the effect of sanctioning all forms of industrial consol- 
idation, providing only that no unfair tactics be used in “killing 
off”? competitors and no illegitimate methods of excluding potential 
competitors from the field be resorted to. But may this legislation 
be properly construed to have such far-reaching consequences? 
Does it represent so fundamental a change of public policy toward 
business enterprise? That such was not the intention of those who 
were responsible for the federal legislation, at least, is not open to 
argument. Mr. Wilson in political campaigns and public addresses 
again and again made his unalterable opposition to private mo- 
nopoly, whatever its source and however benevolently conducted, 
perfectly evident. In addressing Congress on the subject of anti- 
trust legislation he explicitly declared: ‘‘Fortunately, no measures 
of sweeping or novel change are necessary. . . . We are all agreed 
that private monopoly is indefensible and intolerable and our pro- 
gram is founded upon that conviction.” 7 





7 For the argument contra, see A. M. Kales, “Good and Bad Trusts,” 30 HARV. 
L. REv. 830. 

7% Pulp Wood Co. v. Green Bay P. & F. Co., 168 Wis. 400, 170 N. W. 230 (1919). 
In the opinion the court declares: “While it is settled by judicial decisions that the 
‘restraint of trade’ named in the statutes does not mean every restfuint however 
trifling, but only an unreasonable or undue restraint, we do not understand that it 
has yet been held, by the court of last resort at least, that there may be a reasonable 
monopoly established by private persons at their own motion. . . .” 

77 Jour. or CommeERcE (New York), January 21, 1914, page 10. 
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The same view was taken by Congressional leaders,” and has 
been confirmed by the judiciary.” The provisions of the Clayton 
Act and the Federal Trade Commission Act must be held, on any 
imaprtial consideration of the evidence,®® to have been plainly 
intended to supplement, not to supplant, the sweeping condem- 
nation of monopolies and combinations in restraint of trade con- 
tained in the Sherman Act. Finally, it should be noted that in any 
case the evolution of public policy represented by ,the anti-trust 
measures of 1914 can have little part in the justification of the 
change in the judicial construction of the Sherman Act first 
manifested in 1911. 

But though perhaps it may be granted that ‘rereading the Sher- 
man Act in the light of common law” will hardly, if the reading 
be carefully done, warrant the change in judicial construction 
which is taking place, it is still open to those who look favorably 
upon this turn of affairs to defend the new policy on grounds of 
social expediency or national ecomony. Such indeed appears to 
me to be the true explanation of the flexure in the trend of deci- 
sions of the federal courts, particularly the Supreme Court. But the 
writer has been unable to find in the opinions in these important 
cases, or in the arguments, mainly deductive, of those who defend 





78 See report of Senate Committee on Interstate Commerce, June 13, 1914, 63d 
Cong., 2d. Sess., No. 597; and 51 Conc. REc., 11,381. Senator Cummins, quoting 
this report, stated: 

“The Committee is of the opinion: ‘First, that the statute [that is, the “Sherman” 
anti-trust act] should stand as the fundamental law upon the subject and that any 
supplemental legislation for more effective control and regulation of . . . commerce, 
should be in harmony with the purpose of the existing statute.’ ”’ See also his remarks 
on page 11,380 in answer to an argument by Senator Borah similar to the one pro- 
pounded above (in the text). 

79 The first important case involving the scope of the poweis of the Federal Trade 
Commission to reach the Supreme Court was Federal Trade Commission v. Gratz, 
253 U.S. 421, 426 (1920). The majority opinion simply declared: “It is unnecessary 
now to discuss conflicting views concerning validity and meaning of the act creating 
the commission.” But Justice Brandeis in an able dissenting opinion reviews the 
whole development of this legislation and shows quite incontestably that the view here 
taken of it is the only one that the facts support. 

80 This is the interpretation given these acts by Professor A. A. Young in a schol- 
arly series of articles in 23 Jour. or Pot. Econ., Nos. 3, 4, 5, and by economists gen 
erally. See article by W. H. S. Stevens in Amer. Ec. REv., p. 840 (1914), and W. Z. 
Rrptey, Trusts, Poots, etc., revised edition, p. 703. 
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them, any convincing demonstration * of their soundness from the 
industrial or economic point of view. On the other hand, he believes 
the unsoundness of this new public policy toward business enter- 
prise is capable of proximate proof inductively, and that is what will 
be attempted in a concluding article. 


Myron W. Watkins. 


UNIVERSITY OF MIssoURI. 


(To be concluded.) 





81 There is no intention of asperity here. Indeed, the method pursued by the district 
court in reaching its decision in the principal case (223 Fed. 55) can only be commended. 
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THE FUNCTION OF COMPARATIVE LAW 
WITH A CRITIQUE OF SOCIOLOGICAL JURISPRUDENCE 


I 


SOCIOLOGICAL JURISPRUDENCE, LEGAL SOCIOLOGY AND 
COMPARATIVE LAw 


(y. of the first things to strike a foreigner who comes in 
contact with American lawyers is the general lack of in- 
terest in questions of comparative law. This indifference seems 
to be chiefly due to a failure to understand the real functions of 
that science in the modern world. Most see in it nothing more 
than an amusing puzzle, the chance to satisfy an idle curiosity. 
Nearly all the books and courses which have dealt with the subject 
amply confirm this estimate. 

We have come to a period when, in most countries, there is a 
real inadequacy in the law, a failure to reach scientific standards 
and to meet social ends. From that follows a general dissatis- 
faction. This dissatisfaction seems to be a consequence of the 
method used. Law is, in one sense, a social medicine. Let us 
see what has been done in medicine. For centuries, when a new 
case was brought to a doctor, he tried to gather what he could 
out of his past experience by analogy, or to get an inspiration 
from the “spirit” of his profession, or to use the common sense 
he had left, and then, trusting the gods, he tried a remedy. If 
the patient became worse, the doctor tried something else. But 
in the nineteenth century, when anatomy and physiology began 
to develop, the doctors quickly availed themselves of the new 
knowledge, and took advantage of the facts discovered by these 
sciences to direct their art. Medicine is now an “art” based on 
“factual sciences,” and all doctors have a very substantial knowl- 
edge of these sciences. 

What has been done in that social medicine which we call law? 
More than fifty years ago men began to study the social organism 
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inductively, with scientific methods. Patiently, by monographs, 
some endeavored to discover the general laws which govern the 
mechanism or the function of this or that social institution, 
while others tried to establish methods and to evolve a program. 
These pioneer studies have established that wherever we find a 
social group, we have, in one form or another, religious, moral, 
economic, legal organisms and functions as automatic products 
of the synthesis obtained by the mere fact that men are together. 
This synthesis is a generator of forces. A social fact is an external 
force which coerces the individual! Let us take an example. If 
a man of the world decides to walk down Fifth Avenue without a 
hat, he will certainly feel some resistance in executing his project; 
shame, fear of ridicule, etc., are the individual effects of forces 
outside the individual, forces which are just as real as the force 
of the wind which threatens to blow his hat from his head. If the 
same man tries to break the law, he will encounter contrary moral 
forces of the same nature, but much clearer here, because their 
sanctions are accentuated by physical sanctions. All of these forces, 
immaterial as light, electricity, or universal attraction, are yet as 
real as those, and, like them, submit to generalization in the form 
of scientific laws. 

All that is by no means new.? And if law be looked upon as a 
system of forces which are bound by certain general, necessary 
laws to act and react in definite ways toward other social forces, 
it seems to follow that the lawyers should do what the doctors 
have done: bend their efforts to the discovery of the scientific 
facts which limit and direct their control over these forces. But 
the lawyers have failed to enter in the way which was offered. 
Hardly anyone has tried to study inductively legal facts, in con- 
nection with other social facts, in order to discover the necessary 
laws of their relation. 

In spite of the great achievements of the school of “sociological 
jurisprudence,” it seems doubtful whether it can help very effec- 
tively in this task; for, while it is undoubtedly a school of juris- 
prudence, it is hardly a school of sociology. Instead of deducing 





1 See E. DURKHEIM, LES REGLES DE LA METHODE SocrIOLoGIQuE, chap. I. 

2 See, for instance, the book of L. Lfévy-Britut, Morate ET SCIENCE DES 
Mavrs, 5 ed. (1913), which propounds similar ideas in the general field of moral 
facts. 
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the law from abstract principles, the members of this school fix 
their attention upon the functions of the law, its ends, its practical 
results. This is, indeed, a proof of practicality and common sense. 
But the history of the law shows a constant swing of the pendu- 
lum between periods of growth where the tendency is practical 
and teleological, and periods of organization where the tendency 
is logical and systematic. It is this opposition which is now ex- 
pressed in books under the names of “analytical jurisprudence”’ 
and “sociological jurisprudence.” But the last name is rather 
misleading, because the work of this school seems to differ from 
sociology, both (1) in its method of observing the facts, and (2) 
in the end it has in view. 

(x) As to the method, sociological jurisprudence claims the title 
of “sociological”? because it looks at the function of the law more 
than at its logical unity. But its practical tendencies, its pragmatic 
flavor, its teleological philosophy, show the psychological behavior 
of its members, their personal tendencies, but do not, ipso facto, 
create a scientific method, a new technique. Among the doctors 
of the middle ages, also, some were more inclined to deduce their 
science from Aristotelian premises, others preferred to take more 
into consideration the effect on the patient. But the latter have 
never constituted a physiological school. Sociology, as truly as 
physiology, is based on facts. Like all other sciences, it has a great 
preliminary work to do in clearing the ground of what Bacon calls 
“anticipationes, ”’ * 7. e., the popular notions that everybody already 
has of the facts, — notions which, in the moral sciences, are taken 
very often for the facts themselves. In social sciences the facts, 
far from being isolated from one another, are integrated together 
in a very complicated way; but popular conceptions take chunks 
from this complexus, and lump together facts which are quite 
different one from another. In other words, the popular notions 
cut reality as a butcher cuts beef. And just as a physiologist 
has to do his own cutting in a different way, the sociologist has 
to work out his method, his objective criteria, in order to isolate 
the real facts.‘ Unfortunately, nothing of this sort seems to be 
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8 Novum OrGaAnvuM, bk. 1, aphorism 26. 

4 This idea is demonstrated at length and very clearly in E. DurkHeErm, LES 
REGLES DE LA MétHODE SocroLocIQuE, ch. II. See also Pounp, THE SpPrrRiT OF 
THE Common Law, 213 et seg. 
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attempted yet in “sociological jurisprudence,” which looks at 
society as everybody does, and by doing so, uses from the very 
beginning a method which can hardly be termed sociological. 

(2) Sociology is an inductive science; that is, its end is to discover 
by gbservation the general laws which control facts. Curiously 
enough, the jurisprudence that we are now examining does not 
seem to aim at the discovery of such laws. 

Here we encounter the very interesting “theory of social inter- 
ests”? of Dr. Roscoe Pound, Dean of the Harvard Law School.® 
This theory has been so “‘dephlegmatizing,’”’ and has done so much 
in preparing young lawyers to meet the exigencies of the present 
day, that every thinker must acknowledge its value, proved by 
its success. But all human creations, especially the first steps in 
a new field, are imperfect. In order to live, they must change; 
and criticism may perhaps help them to change. So the following 
criticism, far from desiring to destroy something which is full of 
life, seeks rather to promote its evolution. Therefore it does not 
purport to be conclusive, but attempts to point out difficulties and 
defects of the system. Mr. Pound’s theory is composed of two 
different elements: (A) an attempted explanation of what actua]ly 
takes place in the framing of the law, and (B) a rule of action, 
a suggested method of approach to solve the problems of law in 
the way which seems right to him.® 

(A) Let us examine the first point, which I think may be fairly 
stated as follows: The cause of the substance, form and evolution 
of the rules, principles, and standards in the law is mainly a 
compromise, a balance of all the social and individual interests 
involved in the social facts which are to be regulated.’ Such a 
theory attempts to give a keynote to the entire legal process, and 





5 The principal articles expounding the system are: Pound, “Do we Need a 
Philosophy of Law?” 5 Cor. L. REv. 339 (May, 1905); “The Scope and Purpose 
of Sociological Jurisprudence,” 24 Harv. L. REv. 591 (1911); 25 Harv. L. Rev. 
140 (1911); “Legislation as a Social Function,” 7 PUBLICATIONS oF THE Am. Soc. 
Society, 148 (1912); “Juristic Problems of National Progress,’’ 22 Am. J. SocroLocy, 
No. 6 (1917); “A Theory of Social Interests,” 15 Proc. Am. Socrotocicat Soc. (May, 
1921). See also Pounp, THE Sprrit oF THE Common Law; Pounn, INTRODUCTION 
TO THE PuiLosopHy oF Law, chap. II. 

6 We shall use the word morale in referring to this second part of the theory. 

7 This short statement is a little crude. Mr. Pound, in fact, does not state it 
in such absolute form. See INTRODUCTION TO THE PHILOSOPHY OF Law, chap. II. 
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looks very like the general explanations of the physical world at- 
tempted by physicists in the middle ages. If one considers how 
infinitely more complex are social facts, one cannot help think- 
ing that so sweeping a generalization risks being a negation of 
sociological method, that it either is premature or does little more 
than restate the problem. 

Such an explanation raises two lines of difficulties: (1) one spring- 
ing from the notion of interest; (2) the other from the notion of 
balance. 

(1) If it were true that Mr. Pound means ® by “‘interest’”’ what 
everyone means by the word, his explanation would be by means 
of final causes and not by means of efficient causes. That would 
be to a great extent the negation of sociology, which starts from the 
assumption that a social fact is a force that must be explained 
by antecedent forces. It may be to our interest that men have 
keener eyes and stronger hands, but the mere fact that there is an 
interest does not help us. We should have to have the optimistic 
philosophy of the ‘‘Candide”’ of Voltaire in order to admit such 
an explanation. Such was the weak point of Jhering — but appar- 
enfly not of the theory that we now analyze. Sucha theory logically 
presupposes, moreover, that we know what the interests of society 
are. For such knowledge there are two requisites. The first is, — 
that we have an ideal of what society should be. But such an 
ideal is a metaphysical conception; and if legal sociology is to be a 
science, it cannot be based on any metaphysical conception. The 
second requisite is that we know what the final results of any 
given social facts will be. To make the point clear, let us take an 
example. Suppose we can establish that the immediate results of 
the Eighteenth Amendment have been a decrease in the number 
of crimes anda higher average of expenditure for the education of 
children between eight and twelve. It does not follow that the 
prohibition law conforms to the interests of American society. It 
may turn out later that such a law, in taking from a man the choice 
which he formerly had, of being sober or not, has broken the proper 
equilibrium between the respective functions of law and morals, 
and in so doing has worked more harm than good. 





8 This hypothesis is taken here only in order to allow us to present a more com- 
plete analysis of the idea of interest, but we are persuaded that Mr. Pound does not 
take the word in this sense. 
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When a judge decides one way or the other, he cannot be 
directed by the truest interest of society because such interest 
can only be the final one, and the judge knows only the immediate 
ones. Of course, when legal sociology is wholly developed, he may 
have the means of knowing the finalinterest. But as, at the present 
time, we do not have the means of reaching these final interests, 
law cannot be a balance of these final interests: the only real 
ones.° 

Mr. Pound has seen these difficulties, and gives to the word 
‘interest’? the sense of claims or demands made by the members 
of the social group. This sense of the word obviates the difficulties 
that we have pointed out, but it raises immediately other difficulties. 
A claim formulated, for which men struggle, is indeed an active 
social force, but it is necessarily a conscious claim. Therefore the 
theory tries to explain the law (a) by moral causes alone (ex- 
cluding physical causes; which seems doubtful, at least, from 
what we know in other branches of sociology), and, (b) among 
these moral causes, by the conscious phenomena alone (excluding 
the whole unconscious field). 

This second implication cannot stand without modification. 
We already know that in society, as in the individual, the 
unconscious forces play by far the greatest réle. That is why 
Mr. Pound seems rather ready to admit that by “interests” he 
means all claims of society, whether conscious or unconscious. 
But a claim, in its very nature, is something formulated; you can- 
not have a de facto claim that no one has ever made. If what is 
meant is the obscure needs of society, this must mean one of two 
things: (a) the things that society really needs without knowing 
that it needs them, and that is simply to return to the first sense 
of the word “interest”? which we have already criticized, or (b) 
the obscure forces which drive society, unconsciously, in a certain 
direction. 

This second meaning is very fruitful, and brings us in sociology 
to the position reached by modern psychology, where there is a 
tendency to consider that an individual’s decision is by no means 
a mere balance of various motives, existing independently, and 





® We cannot transform this analysis into a metaphysical discussion, but we ought 
to state that our point of view by no means involves a negation of any dualist meta- 
physical system. 
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offsetting one another, but that it is an expression of the whole 
personality, like the descending current of a stream. A decision, 
that is, is no more made of separate motives than a river is made 
of separate pails of water. But if law is a product of the social 
group in its unity, in its personality, so that it is artificial to speak 
of motives having a separate existence and counterbalancing 
each other, the ground is cut from the rule of action which forms 
the second part of Mr. Pound’s theory, for that seeks consciously 
to balance these diverse claims as separate elements. Moreover, 
although such a principle is intensely interesting in itself, it cannot 
lead to any method of approach to a specific problem, since it only 
states that all solutions are the product of the whole organism. 

(2) The second main difficulty raised by Mr. Pound’s explanation 
of the legal process is the notion of balance. In order to affirm 
that a balance is determined by what is in the two scales, it seems 
that one must know the relative weight of these things. Of course, 
the word “‘balance”’ does not mean, in Mr. Pound’s system, a strict 
mathematical process; it means an endeavor to harmonize inter- 
ests. But so far as it means anything, it must be based on a knowl- 
edge of the weight of the different claims. Apparently, up to the 
present time, few efforts have been made to solve these problems.’ 
For instance, between two claims equal in every respect except 
that one represents a force of the past, the other a new-rising force, 
which shall prevail? In other words, is there not within some 
claims a vitality distinct from their content, a mysterious force 
of youth that pushes them forward? Does a claim formulated 
by a hundred fools have more “weight” than a claim formulated 
‘by ten intelligent men? Do the claims of an organized body have 
more influence than do those of unorganized social bodies? Does a 
claim which would tend to a worse functioning of society lose 
ipso facto some of its weight, even if no one, at the time, is aware 
of that tendency? Does persistence outweigh clamor? These 
questions indicate that their answers must be a condition precedent 
to any warranted affirmation that law is the result of a balance of 
interests. If we have not even a rough idea of what the weights 
are, it is logically impossible to say that any fact is the result of the 
weighing. 





10 In Chapter VIII of his Tae Sprrit or THE Common Law, Mr. Pound seeks 
rather to find out what these interests are than to discover their relative weight. 
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To say that law is a mere balancing of interests involves the 
postulate that the legal system is an impartial, impassive receptacle 
in which more or less automatic reactions take place. But, as a 
matter of fact, we know that the legal machinery of a given society 
is very much like a living body with its reactions, its currents, 
its temperament, its prejudices; that it is extra-sensitive to certain 
things, blind to others. When reality is presented to the legal eye, 
it is as much distorted as it is to the human eye. The symbol of 
justice as it is actually administrated is not the goddess disinter- 
ested and infallible, holding the scales, but rather the Gaul who 
throws his sword into the balance. In other words, it seems to us 
that the theory of Mr. Pound does not see the legal system, itself, 
as a dynamic system, involving as it does forces entirely suit generis. 
This would make a serious gap between sociological jurisprudence 
and legal sociology. 

This critique does not mean that we deny all truth to the system. 
We believe, on the contrary, that if it fails to explain the real causes 
of the birth of jural phenomena it gives a good explanation of the 
continuance of these phenomena when once created. In the social 
system, as in the physiological system, there is in the majority of 
cases (but not always) — when the being is normal — an internal 
teleology, a quality inherent in everything living, which tends to 
eliminate the noxious elements and to keep the useful ones." 

(B) On these attempted explanations of facts Mr. Pound builds 
a rule of action, a method of education, and says to the future 
lawyers, to the prospective judges, “You ought to balance the differ- 
ent interests at stake, in the case that you have to decide, and give 
the solution which will be the best compromise of all of them.” 

Of course, as soon as Mr. Pound leaves the explanation of facts 
and begins to direct future actions, he is out of the field of sociology, 
and is a moralist and a metaphysician. Let us follow him for a 
moment in that field. Up to this time we have been considering 
Mr. Pound’s attempted explanation of the facts; by successive 
deductions we came to the conclusion that the word “interest,”’ 
there, could only mean that complexus of conscious and unconscious 
forces which forms the whole social personality. As we turn to the 
second part of the theory, the rule of action, the first thing that 





11 Moreover, we believe the system much more adequate to explain phenomena 
of private international law. We shall analyze this point later in a separate study. 
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strikes us is that the word “interest” cannot mean here what it 
meant there. The reason is that men cannot balance unconscious 
forces which, by hypothesis, they do not know. So we are led to 
consider again the two other meanings of the word “interest.” 

’ (x) If it meant the real final interests of society, the theory would 
be lame, because it would not give us the means of knowing what 
these interests are, since it gives us no plan of social reconstruction. 
It would fail to point to any absolute values, to give us an end to 
strive for. And if the answer is that by interests is meant simply 
the things which help the normal functioning and development of 
society, then we would reply that such rule of action is no more 
efficacious than the morale of a professor of medicine who should 
tell his students to apply the remedies best fitted to promote the 
health and evolution of the human body. Every one agrees to that, 
but it is by no means a method of approach for the discovery of a 
remedy. Such discovery presupposes a great development of all 
social sciences. 

(2) But the doctrine means, as we understand it, the de facto 
claims made by members of the social group, and so comes 
to this: “Try to satisfy everybody if you can.” Such a theory 
is based on William James’s idea that any demand made by 
a human being legitimates itself, and that it is for those who 
deny its satisfaction to show cause for the denial.” Such a 
point of view appeals very strongly, at first, to the human conscious- 
ness; but on closer analysis grave objections appear. We do not 
mean that these objections are decisive, but only that they are 
serious enough to make us hesitate to follow such a rule of action 
without proof of its validity. The objections may be formulated 
as follows: 

(a) In certain periods of history it seems that all the claims, 
all the demands of society, combine to further the destruction of 
that society. Such was the case in the later periods of Babylon, 
Greece, and the Roman Empire. So, to allow the law to be directed 
by the weight of conscious claims would often be to precipitate a 
nation toward its own suicide. 

(b) This situation is only an exaggeration, in a decadent period, 
of what happens more or less in any society: in a normal being, 





2 JAMES, THE WILL TO BELIEVE, 195-206. 
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whether an individual or a group, the majority of his desires tend to 
secure his conservation and evolution; but many demands, needs, 
tendencies, on the contrary, work for his destruction. The individ- 
ual’s desire for smoke, spirits, and nervous excitement may be 
instanced; that of society for capital executions, scandals, etc. The 
majority of the demands will usually inhibit these destructive 
demands, but there will be frequent cases where this inhibition 
will not occur, because the contradiction between the majority 
of the claims and the present demands will not be perceived by the 
subject. The destructive desire will triumph because no other 
demand will arrive in due time upon the scale. That is the cause 
of most human misery. And this psychological impossibility of 
seeing what the real conflicts are is so inherent in our mind that 
in practice every rule of individual conduct, every system of morale 
based on a harmony of desires (hedonism), has always been a failure. 
The systems which have succeeded in really directing life have 
always been based either on an end or on absolute values. Even 
if such a balance of interests were theoretically a good system, 
it would be a dangerous one, because if we are looking for a rule 
of action we are bound to take the practical point of view, from 
which we see, as a fact, that if a man has no absolute standards, a 
mere idea of compromise will be insufficient to direct his action 
because such an idea requires too great a knowledge of this tre- 
mendously complex net of claims, and too high a mental honesty. 
So an ethical norm without an imperative, a law without a plan of 
social progress, is, from a purely psychological point of view, a 
body without a spine. After all, it was a law which obeyed the 
preponderance of claims which condemned Socrates. Claims, 
by the very fact that they are formulated, heard, and approved, 
are already something of the past; if we have not a system which 
gives us a way of enforcing those feeble, new-born claims, which 
contain the future in germ, which are full of vital force, our mind 
cannot be satisfied by such a system. And, as is pointed out above, 
this part of Mr. Pound’s theory is a metaphysic; hence the fact 
that it does not satisfy our mind is a sufficient objection. 

(c) If the satisfaction of a claim does not necessarily mean 
happiness, if some of our claims directly tend to our destruction, 
why ought a claim be satisfied for the mere reason that it is a claim? 
Nowhere in the system do we find any justification for this. 
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We must therefore conclude that we have reached the metaphysical 
basis of the theory: if a claim is not to be justified by the result 
that it can bring about, it must be justified in itself. What is it 
in itself? A mere expression of will. Therefore, at the bottom of 
the theory we find a voluntaristic philosophy; a glorification of 
the will, as will. 

(d) The foregoing argument is based on thesupposition that claims 
and happiness are not necessarily linked together. If Mr. Pound 
denies this, and bases the value of the claims on the intrinsic value 
of happiness, the difficulty becomes both (1) metaphysical and 
(b) sociological. 

(a) From the idea of happiness, Mr. Pound’s theory seems to pass 
to the idea of the greatest happiness of the greatest number. We do 
not say that such passage is theoretically impossible, but we contend 
that it needs to be demonstrated. From the mere fact that we 
may regard happiness as the supreme good to be pursued by law, 
it does not follow that our final goal is the greatest happiness of 
the greatest number. It is at least conceivable, if happiness is the 
supreme aim, that we ought to try to realize the highest form, 
the best quality of happiness; that we ought to climb the mountain 
as high as we can. It might well be a matter of indifference that we 
must sacrifice the mediocre happiness of many men in order to 
create a more perfect happiness in some," since it is not men who are 
the final aim, but happiness. Happiness is the feeling of relation 
between one’s ideal and one’s realization of that ideal. Therefore 
a fool may derive the same amount of happiness from owning an 
automobile as a great and learned man from making a discovery. 





13 We do not here analyze the value of happiness as supreme good, because we are 
going to explain that the supreme good is, for Mr. Pound, something else than 
happiness. But if that supreme good were happiness for him, it would raise new 
objections. We may indicate two of them: (1) Happiness is only a psychological 
equilibrium which may be brought about in a thousand different ways. So the 
concept itself is an ambiguous one. (2) Happiness is a rather low ideal, perhaps. 
A well-known astronomer said lately, that if his only aim were human happiness, he 
would immediately cease to work. The importance given to the idea of happiness 
when it is not a mere popular conception is a professional deformation of the 
lawyer’s mind. 

14 And this suggestion is not so strictly theoretical as it may seem at first: the 
policy of keeping the white race from any mixture with the black one is based, among 
. other causes, on the necessity of protecting the integrity of what is considered the 
higher type. 











THE FUNCTION OF COMPARATIVE LAW 849 


Shall we sacrifice the happiness of the hundred fools for the happi- 
ness of the learned man? 

If we do, it means that man, as such, is not a means, but must be 
anend. Therefore if Mr. Pound bases the value of claims on happi- 
ness, he returns to Kantianism; if he bases it on the will, he goes 
back to Hegelianism. Of course, he can conceivably escape both 
systems by creating a new metaphysic. Our contention is simply 
that at the bottom of Mr. Pound’s morale there is a metaphysical 
principle which must be seen and explained. 

(b) Moreover, the end of the law he depicts is one that would 
hardly be acceptable to any sociologist. In order to explain the 
objection of the sociologist let us make a comparison between an 
individual body and a social body (and this does not involve the 
adoption of the organicist sociology). Physiologists and doctors 
consider the human body as a whole; they do not consider the 
welfare of the human being as the sum of the welfares of all the 
cells taken separately. And to insure the proper functioning of 
the body a surgeon will often destroy many thousands of cells. 
When he hesitates, it is not out of consideration for the cells, 
but out of consideration for the individual. A sociologist con- 
siders an individual in society much as a physiologist considers 
a cell in the individual. Of course, the problem is different, but it 
is so for emotional and moral reasons. So far as scientific method 
is concerned, the problem which those dealing with social facts 
have to face is the problem of the functioning of an organism. 
This problem is quite different from that of individual happi- 
ness. To consider that the end of a social organization is the indi- 
vidual (whether his happiness or his will) is to repeat the fault 
of Bentham, and to deny one of the fundamental principles of 
modern sociology. 

(e) Even if such a system were, in the abstract, the best, the 
main objection to it would remain: it is not worth trying if it does 
not fit the facts. If the de facto claims of society do not give us an 
account of the framing of law in the past, these claims cannot 
frame it for the future. 

A rule of action can only tell us to act according to the natural 
laws which govern the facts on which we wish to impose our action. 
A theory that does not fulfill this requirement runs the same dangers 
as a metaphysical principle; if we try to deduce from it a technique, 
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and solutions for the problems of law, we encounter the very objec- 
tions raised against a jurisprudence of conceptions. 

(f) There is a further difficulty apparent in the very term “soci- 
ological jurisprudence.” Sociology is a science of facts, which in 
itself does not give any rule of action, and is an entire stranger to 
philosophy. Every lawyer has a certain amount of jurisprudence, 
just as every man has his philosophy, whether he wants it or not; 
but as soon as one is in the domain of jurisprudence, he is 
beyond the field of sociology.” 

If the difficulties of the system have not been pointed out, it is be- 
cause the atmosphere, the spirit, which are behind the present school 
of jurisprudence, are very different from the atmosphere and spirit 
that we find behind the former schools. When the sociological 
school appeared there was a real dissatisfaction with the law, be- 
cause lawyers were more or less thinking in their own ‘universe 
of discourse”; they were looking more to the logical unity of the 
law than to its function; they failed to realize that law is made 
for human beings who are forever changing, while logic is made for 
eternity only. At the end of the last century there was every- 
where in the civilized world a gap between what law did and 
what the people asked it to do. There was a real danger and an 
emergency. An endeavor such as we are advocating here would 
never have met the problem, for it would have been far too slow. 
It will always be to the great honor of sociological jurisprudence to 
have gathered liberal and open minds together, to have given the law 
a refreshing bath of humanity, common sense, and realism, and to 
have helped to dissipate the danger which was threatening modern 
society. This school has already achieved results of the most 
profound significance, and will achieve others — by the life that is. 
in it and its enthusiasm. Thus it has drawn liberal minds together, 
and in so doing may have blinded them to the weaknesses of the 
system. Sociological jurisprudence, like all human creations, is 
not a permanent thing: it may represent the best forces of the 
present generation; it will certainly dissatisfy the next. Excellent 
doctrine for an emergency, we should be deceived in relying on it 
more permanently. Far from desiring to burn others’ crops, we 





18 The word “jurisprudence’”’ has five or six different meanings, but each of them 
seems to be included in the scope of the present objection. 
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should like, in the autumn, while others are still gathering the fruits, 
to do something to help prepare the crops of the coming year. We 
ought to work not only for the solution of our own problems, but 
also to put in the hands of our grandchildren the means of meeting 
the difficulties of their generation. 

If sociological jurisprudence, in its present stage, seems unable 
to help us discover the method of legal sociology, we are obliged 
to find that method ourselves. The scope of this article is by no 
means to make a complete draft of such a method. It is submitted 
that such a draft cannot profitably be made in one piece.'® We wish 
merely to indicate the place of comparative law in legal sociology. 
Aside from the big problem of finding our data, our method 
must, generally speaking, be determined by our end. As stated 
above, our end is to discover general laws which govern the legal 
world. Such laws, like all natural laws, will express relations; 
and such relations may be either of one legal fact to another legal 
fact, or of a legal fact to a social fact that is not legal (it may 
be economic, moral, religious, political, etc.). 

From this two consequences follow. The first is that no effec- 
tive work can be done if we have not on hand all the different 
classes of facts which obtain in the society that we want to study. 
And as, of course, such work is beyond the capacity of any man, 
the solution of the problem is to apply to purely scholarly work 
the business methods of codperation and organization. To take a 
concrete case: We want to study the general laws which govern 
the relation of the legal institution of marriage to the other social 
facts. Apparently we must have, working together, a group of 
men, all sociologists, but each specialized in a different branch of 
sociology. In a given society, one would study the moral phenom- 
ena involved in the institution; another, its religious aspect, 
etc. Even if, in a particularly narrow study, one man had 
the capacity for studying these different points of view, he should 
not do so, because it is essential that the man dealing with the 
moral side of this particular case have an intimate knowledge of the 
moral structure and function of the whole society which is under 
consideration, and see things from the inside. ‘Therefore, the first 





16 A method is framed little by little, inductively, by the development of the science 
itself. The failures and successes of each day lead to a perpetual modification and 
adaptation of the methods and technique used. 
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consequence which we draw from the statement of our aim is that 
no fruitful work can be done if the legal scholar stays in his study. 
In social sciences we can no longer work like the artisan of the 
middle ages, doing all his labor alone in his shop; we must be of 
our own time in framing our methods. 

The second consequence is that the aim of legal sociology gives 
to comparative law a very important function, If there are 
natural laws which govern the forces which come into play in the 
legal world, these can only be discovered inductively, at least for 
a long time (all inductive sciences, on reaching a certain stage of 
development, become to a certain extent deductive). The classical 
steps recognized in the inductive method are: (1) observation, 
(2) hypothesis, (3) experimentation, (4) formulation of a general law. 
One sees immediately that the third step presents a difficulty: how 
can we make experimentation in social facts? How, without the 
power of a Nero, turn a society into a laboratory? The physiologist 
and the psychologist can work on animals because there are sub- 
stantial similarities between men and animals from these two points 
of view, but there are practically no such similarities in the social 
field, for we do not find among animals religious, moral, artistic, 
political, or legal phenomena which present resemblances that are 
fruitful for study. Fortunately this objection is not fatal. Astron- 
omy, to the extent that it is an inductive science, is also obliged to 
dispense with experimentation; it is, nevertheless, a science. The 
astronomers have overcome the difficulty by replacing experimenta- 
tion by what is called in French recoupement.” It seems, at the 
present time, that this is the only method open to the legal sociolo- 
gist; and such recoupement must be conducted somewhat as follows: 
We study one institution in a given society, and we discover that 
certain facts are altered when certain changes occur in other facts 
(observation); then we assume that these “concomitant varia- 
tions” are not accidental, but that the first are the causes of 
the second (hypothesis); then we try our hypothesis on some other 
system of law, and it is confirmed with some slight differences 
(recoupement) ; then, taking account of these differences, we formu- 
late the general law. With only one observation there is a meth- 
odological impossibility of going further than the hypothesis. 





17 Recoupement is the method of verifying an hypothesis by successive observa- 
tions of the same phenomenon from different angles. 
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History cannot give us the material for scientific recoupement, 
because if our field of observation is always the same society, there 
may be certain factors which remain always the same, which we 
ignore, and which make the facts appear to us in a way that neces- 
sarily leads to error. 

If scientific recoupement be one of the main functions of compara- 
tive law, this fact determines to a great extent what the method of 
comparative law must be. 

First, it must be clear that a comparison restricted to one legal 
phenomenon in two countries is unscientific and misleading. A 
legal system is a unity, the whole of which expresses itself in each 
part; the same blood runs in the whole organism. Hence each part 
must necessarily be seen in its relation to the whole. An identical 
provision of the law of two countries may have wholly different 
moral backgrounds, may have been brought about by the inter- 
play of wholly different forces, and hence the similarity may be 
due to the purest coincidence — no more significant than the double 
meaning of a pun. 

Second, the unity of a legal system is often more apparent 
than real. The significant forces that frame new law are not only 
legal forces, but also moral, economic, religious, etc.; in a word, 
all social forces, in different proportions, come into play in each 
social phenomenon. So that, if the point of view of legal sociology 
is to be a dynamic one, all these forces must be taken into account 
and weighed in the process of comparison. 

This indicates the immensity of the work that has to be done, 
but it is not a reason for discouragement; all scientific work is a 
process of slow building by many artisans. Are physicists dis- 
couraged because they have no hope of solving all the problems 
of the universe, but must content themselves with the discovery 
of laws which are usually of narrow and very definite scope? If 
lawyers are less easily resigned,.the reason is evident: In past 
ages, every one felt at liberty to speak about astronomy, the laws 
of nature, and of the mind, etc. Step by step, science has expelled 
the laymen from most fields. At present no one who is not trained 
in the methods and techpique of physics would attempt to discover 
the secrets of nature simply by looking about him at the spectacles 
which nature offers. But each time that science says to the layman, 
“A gift of observation and good common sense are not enough to 
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deal with this kind of subject; you must either get out, or bind 
yourself to a hard, strict technique, and abandon your bright 
and wide literary viewpoint,” the layman feels bitter until he grows 
accustomed to the idea. The layman has been expelled succes- 
sively from all these fields; almost the only one that remains to him 
now is the field of social facts. That is why he rushes into this 
field, to make it the subject of all his conversation and to publish 
shelves of books on jurisprudence, politics, and moral questions. 
If the sociologist in turn comes and says, “If you want to study 
social facts scientifically, your present method is illegitimate,” 
he will raise a temporary storm of bitter resentment. But when 
one considers how little efficient work has been done in compara- 
tive law up to this time, and how much other sciences have done 
for the welfare of mankind, the magnitude of the new endeavor 
should not be a cause of discouragement but a source of joy. 

Even if such a science had no practical bearing, it is certain 
that it would be studied, because there is an irresistible current 
in mankind toward knowledge. As soon as it was known that there 
were general laws governing stars distant from us by forty thousand 
years of light, men were found willing to devote their lives to the 
study of such laws; as soon as the site of ancient Babylon was lo- 
cated, men also were found willing to give their energy to exploring 
the mysteries of the city. It is a psychological fact that there is 
enough idealism in the world, and enough dislike of being sur- 
rounded and led by mysterious forces, to promote the study of 
such a science as the laws of the law. But our position is stronger, 
because such a science has very important practical consequences. 
Actions of legislatures and of courts often mean dishonor, tears, 
ruin, death; and yet these actions are not based on exact, certain 
knowledge that the suffering imposed is necessary or beneficial 
to society. They are made in the dark; they are based on hap- 
hazard opinion. The codperation of medicine with physiology and 
anatomy has meant much less suffering for mankind. When the 
laws come to be based on the scientific knowledge of the effects, 
limits, and reactions of law, when men cease to be the guinea-pigs 
of legislators, there will probably be more happiness among us, 
more efficiency in the working of our social organism. 

If the legal sociologist must be essentially a man of science, 
his training must be quite different from that of a lawyer. He must 
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be, above all, a man trained in inductive methods; and he must 
have a serious knowledge of psychology and of social sciences. 
Of course, he must know enough law to be able to understand 
its working and technique, and the relation of the problem he studies 
to other legal questions. 

To sum up, though it is idle to compare by mere curiosity with- 
out being able to go beyond the comparison, it seems that com- 
parative law is a necessary step in a highly scientific study of the 
law. 


II 
Untrorm LAW AND COMPARATIVE LAW 


From a more directly practical point of view the function of 
comparative law seems equally important. 

It is strange that there is no portion of the law which is 
uniform in all nations, 7. e., no body of rules to direct the actions 
of men in the same way in all civilized nations. What we find, in 
fact, is that each nation frames its own law as if it were the only 
nation in the world; it regulates the law of bills and notes, for 
instance, as if the bills and notes circulated only within its bound- 
aries. As it is known to every one that in actual business, 
notes have an international circulation, we come necessarily to a 
conflict. And as nations know that conflicts between their re- 
spective laws are economic conflicts, and that such conflicts are 
one of the main causes of war, they try to pour a little oil where 
there is friction; and that is what is called “rules of the conflict 
of laws.” Such rules try eternally to palliate the evil without 
reaching the cause; they eternally try to fill up the Danaides’ 
barrel, while it seems by no means impossible to put a partial 
bottom to this barrel. It is generally admitted that states are 
dependent upon each other to a greater or less extent in their 
economic life. Nevertheless, law is framed by each state, in com- 
plete isolation from the others. A big corporation which is doing 
business in ten different nations must see its rights and liabilities 
vary greatly from one place to another. Granting that the muni- 
cipal law of a state should not be imposed upon it from the out- 
side by a superstate, we submit that the proper method of approach 
to the problem of framing new law in these commercial and eco- 
nomic matters, which by their nature are international, is by taking 
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account of the laws of other countries, and by aiming at uni~ 
formity. Here, again, we see that law is behind the times, and has 
not been able to mold its methods to meet the economic changes. 
Nevertheless, events like the adoption of the Uniform Sales Act and 
of the Negotiable Instruments Law clearly show that the law is 
bound, sooner or later, to yield to the pressure of other social facts to 
lose its flavor of provincialism, in framing what are really the first 
pieces of international uniform law. What is done in this line 
within the United States is only a sign of what is sure to come 
between nations bound together by no federal link. A state of the 
United States is no more bound to adopt the Sales Act than, for 
instance, is France. The social interests that would impel France 
to adopt a uniform commercial law are substantially of the same 
nature as those of any state of the United States. 

We believe therefore, first, that the fields of the municipal law 
which have an international importance will become each day 
larger and larger; second, that in any such part of the law the 
proper method of framing new law is to consider the corresponding 
provisions of the laws of other countries, and, if it does not conflict 
with strong domestic interests, to aim at greater unification; third, 
that in these fields the tendency toward uniformity is inevitable 
and increasing. It seems that it will be a chief duty of the younger 
generation of jurists to promote the interest in this real, new uni- 
form international law, in the fields where it is possible and advis- 
able to realize it.'® 





18 This theory does not purport to be new. It was formulated by Cicero, and in 
modern times may be found, for instance, in Prerrrer, Das PRINzIP DES INTER- 
NATIONALEN PRIVATRECHTS, pp. 78-79; COHN, BEITRAGE zUR LEHRE VOM EIN- 
HEITLICHEN WECHSELRECHT, § 8; J. A. Levy, Wet oF Tractaat? (La Haye), pp. 67 
et seg.; JitrA, LA MéTHODE pu Droit INTERNATIONAL Privé, pp. 227 et seg.; ASSER, 
Droit INTERNATIONAL Privé ET Droit UNrFoRME; JiTTa, LA RENOVATION DU Droit 
INTERNATIONAL (La Haye, 1919), pp. 142 et. seg. And, in fact, there have been several 
attempts to start in this line. Congress of Gand (1863), on the “lettres de change” 
(ANNALES, 1863, pp. 203-216). — Convention de la Haye, Bréme, Antwerp, Franc- 
fort, London (REVUE DE Droit INTERNATIONAL, t. V, 592-702; t. VII, 307-310; 
t. VIII, 683-689; t. IX, 405, 415; t. X, 656-661; t. XI, 440-442.) [An histor- 
ical account of the movement toward uniformity up to 1879 is to be found in an ad- 
dress of Georges Cohn, at Vienna, on 18th of March, 1879: Ueber international Gleiches 
Recht]. International Maritime Conference of Brussels, 1911. International Labor 


Conferences of Washington, 1919, Genoa, 1920, Geneva, 1921 (under Part 13 of 
the Treaty of Versailles). 
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The place and function of comparative law in such a program 
is easy to understand. If one admits that a legal system is a system 
of forces, the conclusion follows that a uniform law can by no 
means be an ideal law framed freely according to ideal theory. 
The only thing that can be done is what Mr. Williston did: take 
into account the different theories and provisions of the states, 
and frame a law which is inspired by certain directive ideas but 
is necessarily a compromise. So, the condition precedent of any 
effort toward a better international legal situation is the study of 
comparative law for the purpose of understanding the various 
laws. Only thus can a sound foundation be laid on which to build 
some uniform international laws. If these laws are needed directly 
by the business world, they are needed indirectly by the whole 
world, because divergences in laws cause other divergences that 
generate unconsciously, bit by bit, these misunderstandings and 
conflicts among nations which end with blood and desolation. 


III 
LEGAL EDUCATION AND COMPARATIVE LAW 


But while the two functions of comparative law outlined in 
the first two parts ot this article are vital for the development of 
the science, they would interest only a small class of scholars with 
special training and aims. But there is a third function of com- 
parative law which makes it a desirable item in the curriculum of 
all law schools of high standing. 

As Dean Ames put it, the great law schools try less to give 
the knowledge of the law than to infuse in the mind of the student 
the “spirit” of the common law.!® Taking this method of educa- 
tion as a fact, without assuming to judge its value, it is clear that 
there is in it a danger. To be possessed of the spirit of the law is 
(I state here my personal experience), to a great extent, to live in 
the “universe of discourse”’ of the law, to indulge in certain kinds 
of reasoning for the beauty of it, to be satisfied with the law as it 
is; to attach to the past of the law, to the binding forces of pre- 
cedent, importance liable to paralyze the progress of the law. These 
defects may be trifling in the periods when society, not in rapid 
evolution, is organizing pre-acquired assets. But in a period 





19 31 REPORTS AMERICAN Bar Ass’N, 1025 (1907). 
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like the present, when many social organisms and functions are 
growing very rapidly, often in unforeseeable ways, when the law, 
in many points, is already far behind the times, when there is a 
rising discontent with the inadequacy of the law to meet the new 
conditions, it seems that the first duty of any law school, either 
toward the science of law at large, or toward its own country, 
is to train the new generation in such a way as to enable it to meet 
the entirely new situations created by the new and profound changes 
in modern society. 

When one is immersed in his own law, in his own country, unable 
to see things from without, he has a psychologically unavoidable 
tendency to consider as natural, as necessary, as given by God, 
thitigs which are simply due to historical accident or temporary 
social situation. If I may state a personal experience, I never 
completely understood the French law before coming to the United 
States and studying another system. History of law seems inade- 
quate to give to the student this sense of relativity, because in 
history we often deal with forces which are not yet dead, which 
still unconsciously bend the mind of the student in a certain direc- 
tion. To see things ‘in their true light, we must see them from a 
certain distance, as strangers, which is impossible when we study 
any phenomena of our own country. That is why comparative 
law should be one of the necessary elements in the training of all 
those who are to shape the law for societies in which every passing 
day brings new discoveries, new activities, new sources of complex- 
ity, of passion, and of hope. 

Pierre Lepaulle, 


Avocat ala Cour d’A ppel de Paris. 
Harvarp Law SCHOOL. 


‘ 











HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 

















SUBSCRIPTION PRICE, $4.50 PER ANNUM. ....... 60 CENTS PER NUMBER 
Editorial Board 

Bertram F. Wittcox, President GrorcE C. Barcray, Treasurer 

Eran D. ALyYEA, Note Editor RosBert M. BENyjAmMIn, Case Editor 

SmneEyY Post Srupson, Book Review Editor WALTER A. Barrows, Index Editor 

FANEvIL ADAMS Matruew M. Levy 

HERBERT HAUGHTON BELL NATHAN R. MARGOLD 

Harris BERLACK SAMUEL H. MAston 

Epwin H. CHANEY RoBert E. MILLING, Jr. 

RoBERT CUTLER M. EArt NEWCOMER 

Artuur B. DUNNE James M. NICELy 

Rospert E. EcKSTEIN Joun T. Noonan 

Stantey G. FALK Matcorm P, SHARP 

CraupE M. GRANGER HERBERT L. Swett 

StuART HEDDEN LowWELL TURRENTINE 

Jonn B. Hopkins MELVILLE FULLER WESTON 

CuHartes H. Houston Emmert L. WINGERT 

NICHOLAS JAUREGUY Justin V. WoLrr 








FEDERAL TAXATION OF EMPLOYERS OF CHILD LABor. — It is common 
knowledge that the main purpose of the federal tax of 1919 upon in- 
come derived from the products of child labor! was to discourage the 
employment of children in industry, and that any intention or expecta- 
tion of raising revenue thereby was at best epiphenominal.? On the 
other hand, the statute appears upon its face to be an excise tax within 
the language of the constitutional grant of power of taxation.’ Is it 





1 See Act Feb. 24, 1919, c. 18, §§ 1200 e¢ seg., 40 Stat, AT L., 1057, 1138; 1919 
Comp. Stat. ANN. Supp., §§ 6336a-6336h. The act imposes an annual tax, in addi- 
tion to all other taxes, of 10 per cent of the net income derived from the products of 
mines, mills, etc., in which during the year children under certain ages have been em- 
ployed or where children have been permitted to work longer than certain hours. 

2 See CONGRESSIONAL REcoRD, Dec. 18, 1918, p. 620; 31 YALEL. J.310,311. “The 
question . . . is whether the last act is intended to raise revenue. It will scarcely be 
insisted that suchisits object.” Per Boyd, J.,in George. Bailey, 274 Fed. 639, 641-642 
(W. D. N. Car., 1921). “Thepurpose of the act in question appears uponitsface. It is 
disclosed by its title and by its scope and inevitable effect. Through the medium of 
a tax, Congress here, as through the medium of a regulation of commerce in the act 
of Sept. 1, 1916 (c. 432, 39 STAT. 675), has attempted to fix the standard of labor for 
mines, quarries, factories, mills, etc., in the various states. The act was not intended to, 
nor will it, raise revenue. This was admitted, if not openly declared, by its sponsors 
during its passage through Congress.” Per Boyd, J., in Drexel Furniture Co. 2. 
Bailey, 276 Fed. 452, 454 (W. D. N. Car., 1921). 

3 “The Congress shall have Power (1) To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the common Defence and general Wel- 
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nevertheless unconstitutional, because it in effect regulates and was in- 
tended to regulate the methods of manufacturing in the several states, 
a field over which Congress has neither expressly nor impliedly been 
given any power of direct control?* In Hammer v. Dagenhart,® by five 
justices to four, the Supreme Court held unconstitutional a statute pro- 
hibiting the shipment in interstate commerce of the products of indus- 
trial units in which child labor had been employed.* To this decision the 
prompt answer of Congress was the tax law here considered. This 
statute is now before the courts. It has twice been held unconstitutional 
in a lower federal court,’ in reliance upon the authority of Hammer 
v. Dagenhart.2 But although the present tax and the condemned re- 
striction upon interstate shipment have this close historical connection 
and involve questions intimately allied, it does not follow that they 
must meet the same fate before the Supreme Court. The later statute 
purports to exercise a different power, and it is necessary to examine 
the background of precedent with particular reference to that power. 
Prior to 1869 there was no decision bearing directly upon the question, 
although there had been considerable judicial affirmation of the generally 
unlimited nature of the taxing power of Congress.® In that year, how- 





fare of the United States; but all Duties, Imposts and Excises shall be uniform through- 
out the United States.”” CoNSTITUTION OF THE UNITED States, Art. 1,§8. Fora dis- 
cussion of the now discredited doctrine that the “general welfare” provision conferred 
a full national police power, see Robert E. Cushman, “The National Police Power,” 
3 Minn. L. REv. 289, 293-295. 

4 “The objection urged against the power is that the States have exclusive control 
over their methods of production, . . . and taking the proposition in the sense of di- 
rect intermeddling I agree to it and suppose that no one denies it.” Per Holmes, J., 
dissenting, in Hammer v. Dagenhart, 247 U.S. 251 (1918). 

5 247 U.S. 251 (1918). 

6 This decision and the statute with which it was concerned invoked a vast amount 
of discussion. It is commented upon adversely in Thurlow M. Gordon, “The Child 
Labor Law Case,” 32 Harv. L. REv. 45. References to many articles are collected in 
30 YALE L. J. 310; and in Robert E. Cushman, “The National Police Power,” 3 
Minn. L. REV. 452, 456n., 4710. 

7 George v. Bailey, supra; Drexel Furniture Co. v. Bailey, supra. For the facts of 
these cases see Recent CaszEs, infra, p. 881. : 

8 247 U.S. 251 (1918). Judge Boyd, who decided the case which was affirmed 
in Hammer v. Dagenhart, also decided the cases cited in the preceding footnote. He 
follows that case rather complacently; and the more so, apparently, that it tends to 
decentralization of powers. “If therefore, the statute under consideration either 
directly or by its necessary operation substantially and necessarily disturbs the states 
in their control of their internal affairs, it must be held invalid, whatever may have 
been the professed purpose for which it was enacted” (relying upon the Tenth Amend- 
ment), Drexel Furniture Co. v. Bailey, supra, at 453. But such language can hardly 
stand after theintrastateratecase. Houston & Texas Ry. v. United States, 234 U.S. 342, 
351-352 (1914). See Thomas Reed Powell, “The Child Labor Law, the Tenth Amend- 
ment, and the Commerce Clause,” 3 So. L. QuART. 175, 184. Railroad Commission 
of Wisconsin v. Chicago, Burlington & Quincy R. R. Co., U. S. Sup. Ct., Oct. Term, 
1921, 206. See 35 Harv. L. Rev. 864, 886. 

® “That the power to tax involves the power to destroy, that . . . are proposi- 
tions not to be denied.” Per Marshall, C. J., in McCulloch v. Maryland, 4 Wheat. 
(U. S.) 316, 431 (18109). ‘The power of Congress to tax is a very extensive power. 
It is given in the Constitution, with only one exception and only two qualifications. 
Congress cannot tax exports, and it must impose direct taxes by the rule of apportion- 
ment, and indirect taxes by the rule of uniformity. Thus limited, and thus only, it 
reaches every subject, and may be exercised at discretion.” Per Chase, C. J., in Li- 
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ever, in Veazie Bank v. Fenno,"° a destructively high tax upon the circu- 
lation as money of the notes of state banks was upheld as constitutional. 
Two grounds were given: (1) that the power to tax is subject to no 
limitation which the courts will enforce— that it may not be exercised 
oppressively, but only to the control of the electorate through the bai- 
lot; and (2) that the tax was appropriate to aid legislation aimed at 
securing a sound national currency.” It is hard to say that either ratio 
decidendi was meant to have superior force. The second soon became 
fixed in decisions; while for a time the tide seems to have set somewhat 
against the first, so far as it asserts a bar to inquiring into the motives 
of Congress.* But this tide was turned. The general comment of the 
court upon the breadth of the taxing power continued. Then in Jn re 
Kollock,'® a federal statute was said to be “on its face an act for levying 
taxes and . . . its primary object must be assumed to be the raising of 
revenue.”!?7 And in McCray v. United States,'* it was squarely held 
(1) that the motives of Congress in the exercise of its granted powers are 
not a matter for the court’s inquiry; (2) that an act on its face an excise 
tax is within the grant of power of taxation; and (3) that a tax destruc- 





cense Tax Cases, 5 Wall. (U. S.) 462, 471 (1866). Similarly, per Swayne, J., in Pacific 
Ins. Co. v. Soule, 7 Wall. (U.S.) 433, 443-446 (1868). This is the sort of broad language 
usually used in connection with the express grants of power in the Constitution. Sim- 
ilar is the sweeping characterization of the power to regulate commerce, — “like all 
others vested in Congress,’ — Per Marshall, C. J., in Gibbons v. Ogden, 9 Wheat. 
(U. S.) 1, 196-197 (1824). 

10 8 Wall. (U. S.) 533 (1869). 

Nt Jd., p. 548. 

2 Id., p. 548-549. The passages referred to illustrate neatly the usual language 
of the court concerning express and implied powers respectively. As a tax, the court 
will not even question its source in motives or effect; as an indirect means of con- 
trolling the currency the court is at pains to find that it is appropriate to the furtherance 
of an express power. Thus Marshall, C. J., in a case of implted powers: “Let the end 
be legitimate, let it be within the scope of the constitution, and all means which are 
appropriate, which are plainly adapted to that end, which are not prohibited, but 
consist with the letter and spirit of the constitution, are constitutional.” See Mc- 
Culloch v. Maryland, supra, at 421. See alsoid., p. 425; Hepburn». Griswold, 8 Wall. 
(U. S.) 603, 613-614 (1869); Legal Tender Cases, 12 Wall. (U. S.) 457, 539-540 (1870) 
(Hepburn v. Griswold, supra, overruled). It cannot be permissible to cite such ex- 

ressions as allowing inquiry into the ends sought by Congress where the legislation 
is clearly within an express grant of power, and not contrary to the Fifth Amendment, 
or to some limitation such as that precluding taxation of state agencies employed 
about governmental functions. Yet they may, perhaps, be relevant upon the question 
of whether an act upon its face within such a power is really within its scope when 
the sole and necessary result of the statute is one disconnected from the objects for 
which the power was given. 

18 National Bank v. United States, ror U. S. 1 (1879) (a similar tax upon circula- 
tion of notes of municipalities, etc.). See Legal Tender Cases, supra, at 544-545; Head 
Money Cases, 112 U. 8. 580, 596 (1884). 

14 Judge Cooley seems to have thought that a “tax” for the bare purpose of de- 
struction could not be valid. See 1 CooLey, TAXATION, 3 ed., 14. Cf. Head Money 
Cases, supra, at 596; Loan Assoc. v. Topeka, 20 Wall. (U. S.) 655, 663-664 (1874). 

16 See, for example, United States v. Singer, 15 Wall. (U.S.) 111, 121 (1872); Springer 
v. United States, 102 U. S. 586, 593 (1880); Spencer v. Merchant, 125 U. S. 345, 355 
(1888). The court will not inquire into the reasonableness of the amount of the tax. 
Patton ». Brady, 184 U. S. 608, 623 (1902). 

16 165 U.S. 526 (1897). 

7 Td., at 534. 

18 195 U.S. 27 (1904). 
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tively high is not, merely therefore, invalid. This decision has since 
been uniformly cited with complete approval.'® 

Upon these precedents, the problem of the tax may be stated thus. 
The arguments against its validity are four: (1) it is not a tax within 
the meaning of the taxing power; (2) it is a tax, but affects the internal 
affairs of the states, and is therefore invalid by virtue of an implied con- 
stitutional limitation; (3) it is a tax, but the motives of Congress were 
not tax motives; and (4) it is destructive of fundamental rights which 
no free government can destroy. The answers are: that it is upon its 
face quite as much a tax as were the enactments in Veazie Bank v. Fenno, 
In re Kollock, or McCray v. United States; that there is no such implied 
limitation; ?° that the court has no concern with the objects or motives 
of legislation when in the immediate exercise of express powers; 7 and 
that the right to employ child labor is hardly a “fundamental right” 
when it can be restrained by any state under its police power.” Does 
Hammer v. Dagenhart alter any of these answers? That depends upon 
the rationale of that decision, a somewhat difficult question upon its 
language alone, but easier upon reading it in conjunction with other 
authority. The second and third arguments cannot have been intended, 
as both have been rejected in a subsequent decision. ‘The fourth is . 
answered just as in the tax problem.* That leaves only the first ground, 
namely, that the statute there was not a regulation of commerce within 
the meaning of the Constitution. It is easier to say that the case is 
wrong; ”° but it is not hopelessly impossible to say that this argument: 





19 The cases are numerous. See, for example, Flint v. Stone Tracy Co., 220 U. S. 
107, 154 (1911); United States ». Doremus, 249 U. S. 86, 93 (1919); Hamilton v. Ky. 
Distilleries Co., 251 U. S. 146, 161 (1919). 

20 Veazie Bank v, Fenno, 8 Wall. (U. S.) 533 (1869); Knowlton v. Moore, 178 U. S. 
41 (1900); McCray »v. United States, 195 U.S. 27 (1904); Hamilton v. Ky. Distilleries 
Co., supra, and cases cited id., p. 156. The only limit is against interference with 
governmental activities of the states. Collector v. Day, 11 Wall. (U. S.) 113 (1870); 
South Carolina v. United States, 199 U. S. 437 (1905). 

*1 Veazie Bank v. Fenno, supra; McCray v. United States, supra; Hamilton v. Ky. 
Distilleries Co., supra. 

2 Sturges v. Beauchamp, 231 U. S. 320 (1913). See Thomas Reed Powell, supra, 
194. In the McCray case, White, J., held that, conceding, for argument only, that 
some taxation might possibly be so arbitrary and destructive of “fundamental rights” 
that it would be invalid, yet the tax in that case could not be so considered since its 
subject matter — sale of oleomargarine — could be prohibited by a state under the 
police power. McCray 2. United States, supra, at 62-64. In other words, the only limi- 
tation is one of due process — the Fifth Amendment read in conjunction with the grants 
of power which it restricts. 

% “When the United States exerts any of the powers conferred upon it by the Con- 
stitution, no valid objection can be based upon the fact that such exercise may be 
attended by the same incidents which attend the exercise by a State of its police power 
or that it may tend to accomplish a similar purpose.” Per Brandeis, J., in Hamilton 
v. Ky. Distilleries Co., supra, at 156. Acc., Houston & Texas Ry. v. United States, 
note 9, supra, under the commerce clause, not cited in Hammer v. Dagenhart. 
“No principle of our constitutional law is more firmly established than that the court 
may not, in passing upon the validity of a statute, enquire into the motives of Congress.” 
Per Brandeis, J., in Hamilton 2. Ky. Distilleries Co., supra, at 161. Acc., Smith v. Kansas 
City Title Co., 255 U. S. 180 (1921). 

%4 See note 22, supra. 

28 Compare the argument in Thomas Reed Powell, supra, attacking the decision, 
with that of Andrew A. Bruce, “Interstate Commerce and Child Labor,” 3 MINN. 
L. REv. 89, supporting it. 
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is good, and that the Lotlery®® and White Slave cases® are distin- 
guishable. For the evils to be prevented in those cases were evils of 
consumption, for which the primary object of transportation is to fur- 
nish time and place utilities; and perhaps prohibitions aimed at such 
evils may be regulations of transportation and commerce, while pro- 
hibitions aimed at evils of production, which are served more indirectly 
by the transportation in question, may not be such regulations. This 
furnishes at least a distinction in degree, and may be grasped at without 
denying the main principle; namely, that if a statute 7s a regulation of 
commerce it is valid for all of the other arguments above. 

Placed upon this ground, Hammer v. Dagenhart is not necessarily con- 
trolling of the tax question.** In the first place, there were not as close 
precedents in that case as there are in this.” In the second, that de- 
cision has not been treated by the court as at all discrediting the McCray 
case.*° In the third, the tax power has always been one of the broadest 
powers of government, and if any difference is to be accorded, may re- 
ceive the more liberal treatment.*t And in the fourth, the error of 
Hammer v. Dagenhart, if any, lies not in the test but in its application. 
The test which the precedents justify, and practical statesmanship 
demands, is this: examine the statute and the Constitution; compare 
them with the strongest presumption in favor of the correspondence 
of the former to some power granted in the latter; and unless the lack of 
correspondence is apparent, then the statute is constitutional unless it 
offends some express * or some — rarely — implied * limitation within 
the Constitution itself. The rationale of Hammer v. Dagenhart must 
be that the court is affirmatively able to deny such a correspondence of 
the statute to the commerce power because the former’s sole and neces- 
sary result is one disconnected from the objects of that power.* One 





26 Champion v. Ames, 188 U. S. 321 (1903). 

27 Hoke v. United States, 227 U. S. 308 (1913). Similarly of the Pure Food and 
Drugs Act. Hipolite Egg Co. v. United States, 220 U. S. 45 (1911); Weeks v. United 
States, 245 U. S. 618 (1918). 

28 Non-judicial opinion favors the validity of the tax. See 31 YALE L. J. 310, 3143 
17 Micu. L. Rev. 83, 87. But see Andrew A. Bruce, supra, 101-103. A ground of 
unconstitutionality might be that the classification is unreasonable since it bears upon 
a whole year’s income, regardless of the actual extent to which child labor is employed 
during the year, and is therefore more in the nature of a penalty. Cf. Thurlow M. 
Gordon, supra, 45. 

29 The McCray case is fully in point upon the tax question, while the cases in notes 
26 and 27, supra, are not quite square upon the commerce question, assuming the 
suggested ground of distinction. 

30 See United States v. Doremus, 249 U. S. 86, 93 (1919); Hamilton v. Ky. Dis- 
tilleries Co., supra, at 161; Evans». Gore, 253 U. S. 245, 256 (1920); Smith v. Kansas 
City Title Co., supra, at 210. 

31 The power of taxation is one of the incidents of sovereignty. See 1 CooLey, TAx- 
ATION, 3 ed., 7. It is dealt with expressly in the Constitution but in its nature is much 
like the “resulting powers” such as that of eminent domain. See Robert E. Cushman, 
supra, 295. It necessarily depends upon the same territory as do the states for rev- 
enue. See Flint v. Stone Tracy Co., 220 U. S. 107, 154 (1911). It has been said to be 
able to “overlap state authority more than can the commerce power.” See Thomas 
Reed Powell, supra, 186. 

® Such as the Fifth Amendment. 

% Such as that against taxation of state governmental agencies. See note 20, supra. 

34 See Collins v. New Hampshire, 171 U. S. 30 (1898), in which a state inspection 
law was held bad as in substance a regulation of interstate commerce. But such 
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question remains. Is this “necessary result” forecast from the face of 
the statute alone, or does the court inquire into the actual subsequent 
events? If the latter, then the statute under discussion may be dis- 
tinguished from that in the McCray case, if the earlier tax actually pro- 
duces revenue and that on child labor does not.** But to make this 
distinction fruitful, the language of the McCray and other cases must 
be overruled so far as they hold that the face of the statute is the only 
basis of comparison with the Constitution. And it is submitted that 
Hammer v. Dagenhart need not go to that length, and perhaps should 
not.** Should it be settled that the correspondence upon the face of the 
statute is the only test, it will not be the only point in the division of 
powers at which the function of the court approaches the ministerial.*” 





FEDERAL CONTROL OF INTRASTATE RAILROAD Rates. — The power 
to regulate commerce left to the states by the commerce clause! includes 
power not only to adopt regulations over intrastate commerce which 
in no way affect interstate commerce, but also some that do. The 
scope of the states’ power thus to affect interstate commerce is vary- 
ing and is determined by two doctrines: (1) no power exists to burden 
directly interstate commerce, or to legislate as to matters requiring 
national uniformity, even in the absence of congressional action; ? 





authorities must be used upon the present question with extreme caution, for the 
question in such cases is whether the state act invades a federal power, while the 
question here is not whether a federal act invades a state power, but passes 
the outer bounds of the federal power under which it purports to justify. See McCray 
v. United States, supra, at 60. 

85 See Annual Report of the Commissioner of Internal Revenue for the Fiscal Year 
ending June 30, 1921, pp. 16, 23. 

36 Whatever might S the desirability of such an express doctrine in the Consti- 
tution, it would be extraordinarily unfortunate if a narrow doctrine of “fraud on a 
power” should be taken over from property law and applied to the great powers of 
government upon a ground that those powers were so assimilated to ordinary agencies 
as to require that result by implication. As to motives, therefore, the McCray case 
must be right; especially considering (1) the almost impossibility of judicially deter- 
mining the motives of a majority of Congress, (2) the undignified nature of such a 

roceeding, and (3) that a law well within the power in question might be invalidated 
srt of the motives merely. Some of these considerations are of less weight as 
arguments against looking beyond the face of a statute to ascertain its necessary result. 
But a fourth is added, — that the Constitutionality of a “‘tax” might be made to turn 
upon whether Congress guesses with precise accuracy the rate of tax at which it will 
not be so discouraging as to preclude all revenue. Yet it is hard to say that from the 
point of view of the objects of the tax power it will be any loss to have the law uncon- 
stitutional unless Congress does make the guess correctly. The real answer to this is 
a question of judgment. Which is more desirable: that the national powers shall be 
capable of unified dealing with as many national problems as possible; or that the 
lobbies of organized minorities be compelled to seek the approval of forty-eight rather 
than one legislative body? It is the belief in the latter which gives rise to a desire to 
moderate the federal powers. The good and the evil must be taken or left together. 

87 Cf. the field of “political questions.” Luther v. Borden, 7 How. (U.S.) 1 (1849); 
Pacific States Tel. Co. ». Oregon, 223 U.S. 118 (1912). Such a question being the 
issue raised by the writ of error to the state court in the last named case, the writ 
was dismissed for want of jurisdiction. 

1 CONSTITUTION OF THE UNITED States, Art. I, § 8, Par. 3. 


2 A state cannot prescribe rates to be charged for interstate transportation. 
Wabash, St. Louis & Pacific Ry. Co. ». Illinois, 118 U. S. 557 (1886). A state cannot 
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(2) power does exist, until Congress acts, to regulate for the public 
welfare matters of local concern.* Nine years ago in the Minnesota 
Rate Cases* the Supreme Court declared it is the second of these 
doctrines which determines the states’ power to regulate intrastate 
rates. The Interstate Commerce Act at that time prohibited undue 
discriminations against particular persons or localities.» No such dis- 
criminations were found by the Interstate Commerce Commission in 
that case, and the court, while recognizing that the state’s action in- 
directly disturbed the relation between rates in the two kinds of com- 
merce, sustained the state’s power to regulate. One year later, in the 
Shreveport Case,® the commission found unfair discriminations against 
localities in Louisiana in favor of Texas points caused by intrastate 
rates fixed by Texas. The court ordered the roads to desist their dis- 
criminatory practices, which order necessitated a disregard of those 
particular Texas rates found to be such. Thus was determined for the 
first time that Congress, by the Act to Regulate Commerce, had par- 
tially restricted the powers of the states over intrastate rates. 

In 1920 the Transportation Act ’ was passed, broadening the powers 
of the commission. It ordered the commission to take steps to main- 
tain an adequate railway service for the people of the United States.® 
It required the commission to prescribe rates so that the carriers as 
a whole or in groups should earn an aggregate net income equal to a 
reasonable return on their aggregate property values.? It empowered 





tax property in transit in interstate commerce. Coe v. Errol, 116 U. S. 517 (1886). 
A state may not regulate tolls upon a bridge connecting it with another state. Coving- 
ton and Cincinnati Bridge Co. v. Kentucky, 154 U. S. 204 (1893). See Minnesota 
Rate Cases, 230 U. S. 352, 398 (1913). 

3 Regulation of pilotage. Cooley v. Board of Wardens, 12 How. (U. S.) 299 (1851). 
Quarantine regulations. Morgan’s S. S. Co. v. Louisiana, 118 U. S. 455 (1886). 

4 230 U.S. 352 (1913). For a discussion of this case, see Hannis Taylor, ‘The 
Minnesota Rate Cases,” 27 Harv. L. Rev. 14. 

5 See AcT TO REGULATE COMMERCE, § 3, 24 STAT. ATL. 379. “That it shall be 
unlawful for any common carrier subject to the provisions of this act to make or 
give any undue or unreasonable preference or advantage to any particular person, 
company, firm, corporation, or locality, or any particular description of traffic, in 
any manner whatsoever, or to subject any particular person, company, firm, corpo- 
ration, or locality, or any particular description of traffic, to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever.” 

6 Houston, E. & W. T. R. Co. v. United States, 234 U. S. 342 (1914). For dis- 
cussion and criticism of this case, see William C. Coleman, ‘‘The Evolution of Federal 
Regulation of Intrastate Rates: The Shreveport Rate Cases,” 28 Harv. L. REv. 34; 
John S. Sheppard, Jr., “Another Word about the Evolution of the Federal Regula- 
tion of Intrastate Rates and The Shreveport Rate Cases,” 28 Harv. L. REv. 294. 
See also 14 Cot. L. REv. 204. 

7 This act took effect March 1, 1920. Among other things it provided for the 
termination of federal control. An interesting collection of articles and addresses 
antedating the passage of this act, which discuss its proposed provisions, and related 
topics, can be found in the January, 1920, publication of the Academy of Political 
Science. See 8 ACADEMY OF PoLITICAL SCIENCE, No. 4. 

8 See INTERSTATE CoMMERCE ACT, § 15 a, Par. 3, 41 Stat. AT L. 488. 

9 See INTERSTATE ComMERCE AcrT, § 15 a, Par. 2, 3, 41 STAT. AT L. 488. Para- 
graph 3 of this section provides that during the two years beginning March 1, 1920, 
5% per cent, with an additional 4 per cent for improvements at the discretion of the 
commission, shall be a fair return. At the expiration of that period, the commission 
shall from time to time determine what percentage constitutes a fair return. Fora 
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the commission to deal directly with intrastate rates which were 
unduly discriminatory, not only against persons or localities, but also 
against interstate commerce as such. The effect of these amendments 
has been recently determined in the case of Railroad Commission of 
Wisconsin v. Chicago, Burlington & Quincy Railroad Company," where- 
in the Supreme Court unanimously sustained an order of the commission 
imposing a horizontal increase in all Wisconsin rates beyond the point 
fixed by that state. The court first examined and overruled the con- 
tention that the order could be sustained on a showing of discrimination 
against persons or localities under the doctrine of the Shreveport Case™ 
on the ground that the order was too sweeping. The court then 
examined and sustained the claim that the order was necessary to 
prevent discrimination against interstate commerce as such. It rea- 
soned, in effect, that as the commission was under a duty to fix rates 
to insure a fair return on the aggregate value of the carriers’ property 
engaged in transportation," unless it could fix the general level of the 
intrastate rates so that intrastate traffic could produce its fair share 
of income, it must increase the interstate rates to take care of the loss 
to the carriers derived in intrastate transportation due to lowered 
intrastate rates. The results of the latter course would produce an 
unjust discrimination against interstate commerce. This the Act 
declares unlawful. It is apparent that the effect of the Transportation 
Act is to restrict further the power of the states over intrastate rates. 
But this is not an attempt by Congress to regulate intrastate rates 
as such. The Act disclaims that power.“ It is but an incident of the 
exercise of the supreme power of Congress over interstate commerce.’® 
The case enunciates no new principle of law; it but applies existing 
principles to changed facts. ‘Transportation is to-day so vastly im- 
portant in the economic life of the country that an adequate railway 
service, national in character, must be secured. Interstate and intra- 
state commerce are now so indistinguishably blended that a regulation 
of the former, adequate to secure present needs, requires a broadened 
regulation of the relation between them by Congress, and a consequent 
restricted power of the states over the latter. However, the states’ 
power is but limited, not destroyed. As the general level of intra- 
state rates discriminates against interstate commerce it must be 
changed, but the burden of detailed regulation remains with the states. 
Efficient rate regulation will demand increased codperation between 
the Interstate Commerce Commission and the state regulating bodies. 





criticism of this legislation and suggested changes, see GARTNER, COMMENTARIES ON 
THE INTERSTATE COMMERCE ACT, 41. 

10 See INTERSTATE CoMMERCE ACT, § 13, Par. 3, 4, 41 STAT. AT L. 488. 

1 U.S. Sup. Ct., Oct. Term, 1921, No. 206. For the facts of this case, see RECENT 
CasEs, infra, p. 886. 

2 See note 6, supra. 

8 See note 9, supra. 

14 See INTERSTATE CoMMERCE AcT, § 1, Par. 2, 41 STAT. AT L. 474. 

18 “This power, like others vested in Congress, is complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations, other than are 
prescribed in the constitution.” Per Marshall, C.J., in Gibbons v. Ogden, 9 Wheat. 
(U.S.) 1, 196 (1824). 
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This can be achieved through conferences. Willingness on the part of 
the states to codperate will do much toward decreasing the necessity 
for stringent federal control and go far toward facilitating the work 
of the commission. 





THE EFFECT OF A DEFENDANT’S REFUSAL TO RETRACT ON A QUALIFIED 
PRIVILEGE IN DEFAMATION. — The victim of a defamatory publication 
and the public are interested in having the author make an adequate 
retraction. The public is interested in the truth. The victim is inter- 
ested in the restoration of his reputation. The German law permits 
a plaintiff who cannot show economic injury to secure a retraction 
(Ehrenerklirung)._ The Dutch law allows generally the recovery of 
a similar “honorable amends.” ? In our law, a retraction has primarily 
evidential effect.? It is not a defense. If, however, it is made in the 
same conversation with the utterance of a slander, and in such a way as 
to destroy its defamatory effect, it defeats recovery.® Further, a retrac- 
tion may sometimes be shown in mitigation of damages. It may be 
evidence of the absence of the “malice’’ necessary to punitive damages;? 
and it may be evidence that the plaintiff has suffered less than he claims 
in actual damages.? In many jurisdictions this subject is regulated by 





1 See 2 CRoME, SYSTEM DES DEUTSCHEN BURGERLICHEN RECHTS, 1028; SCHUSTER, 
THE PRINCIPLES OF GERMAN CrviL Law, 340. The French law authorizes a publica- 
tion of a judgment for defamation at the defendant’s expense. Democur, DE LA 
RE£PARATION CIVILE DES DELITS, 44-47; 4 GARSONNET AND C£zAr-Bru, DE Procé- 
DURE, 36-37. Fora comment on an English case in which the court vindicated the 
plaintiff while rendering judgment for the defendant, see Roscoe Pound, “Equitable 
Relief against Defamation and Injuries to Personality,” 29 Harv. L. REv. 640, 670. 
Cf. Couper v. Lord Balfour of Burleigh, [1913] S. C. 492. 

2 This is a civil remedy, concurrent with the récovery of “profitable amends.” See 
DE VILLIERS, THE ROMAN AND RomaNn-DutcaH Law of INJURIES, 173-181; VAN DER 
LINDEN, INsTITUTES OF HOLLAND, §152. A voluntary retraction will defeat the 
recovery of “honorable amends,” and mitigate “profitable amends.” See De Vu- 
LIERS,. op. cit., 244-246. 

3 See Wesley N. Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in 
Judicial Reasoning: Operative Facts Contrasted with Evidential Facts,” 23 Yate 
L, J. 16, 25-28. Fora full note on the subject of retraction, see 13 A. L. R. 794. 

4 Lehrer v. Elmore, 100 Ky. 56, 37 S. W. 292 (1896); Dixie Fire Insurance Co. ». 
Betty, 101 Miss. 880, 58 So. 705 ‘1912). It is good consideration for an agreement 
not to sue. Boosey v. Wood, 3 Hurl. & Colt. 484 (1864); Marks v. National Fize 
Insurance Co., 129 La. 903, 57 So. 168 (1911). Publication of a retraction on request 
does not, per se, constitute an accord and satisfaction. Dixie Fire Insurance Co. v. 
Betty, supra. 

5 Trabue ». Mays, 3 Dana (Ky.) 138 (1835); Linney v.Maton, 13 Tex. 449 (1855). 

8 Coffman v. Spokane Chronicle Publishing Co., 65 Wash. 1, 117 Pac. 596 (1911); 
Dixie Fire Insurance Co. v. Betty, supra. An offer to retract may similarly be shown 
in mitigation. Dalziel v. Press Publishing Co., 102 N. Y. Supp. go9 (1906). But an 
offer to publish a statement by the person defamed is not, in this respect, like an offer 
to retract. Constitution Publishing Co. v. Way, 94 Ga. 120, 21 S. E. 139 (1894). The 
failure of a plaintiff to request retraction is no mitigation. Coffman v. Spokane Chron- 
icle Publishing Co., supra. On retraction and mitigation, see NEWELL, SLANDER AND 
LIBEL, 3 ed., } 1062. 

7 Fessinger v. El] Paso Times Co., 154 S. W. 1171 (Tex. App., 1913); Myerle ». 
Pioneer Publishing Co., 178 N. W. 792 (N. D., 1920).. It must be on this ground that 
an offer to retract is admissible in mitigation. Dalziel v. Press Publishing Co., supra. 

8 Turner v. Hearst, 115 Cal. 394, 47 Pac. 129 (1896); Myerle v. Pioneer Publish- 
ing Co., supra. Thus it has been held that, under a statute making it a bar to re- 
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statutes. A common provision is that, regarding certain newspaper libels, 
a request for a retraction shall be a condition precedent to the recovery 
of punitive damages, and a retraction shall defeat any claim therefor.® 
To be effective, a retraction must be full and unequivocal;!® must be 
given a publicity equal to that of the original statement; and in some 
states it must be made before the beginning of an action.” 

A refusal to retract may also have considerable practical importance. 
It deprives the victim of a vindication which he deserves. It may in- 
crease the original injury by confirming people in their belief in the 
truth of the defamatory statement. Where the plaintiff has requested 
a retraction,” therefore, a refusal may sometimes be shown in aggra- 
vation of damages," as evidence of the “malice” which warrants puni- 
tive damages, or as increasing the actual injury suffered. 

As retraction may be evidence of an absence of “malice,” and refusal 
to retract may be evidence of its presence, when punitive damages are 





covery of punitive damages, a retraction may also be shown in mitigation of actual 
damages. White v. Sun Publishing Co., 164 Ind. 426, 73 N. E. 890 (1905); Webb ». Call 
Publishing Co., 180 N. W. 263 (Wis., 1920). 

® To compare the statutes on the subject, which vary considerably, see: 1907 
Ata. Cope, §§ 3749, 375°, 3751, 3752, 3753; 1914 IND. Burns ANN. Star., §§ 380-381; 
1913 Ia. CopE S. S., § 3592a; 1922 Ky, CARROLL’s Star., § 2438b, 1; 1916 ME. Rev. 
Srat., c. 87, § 46; 1921 Mass. GEN. Laws, c. 231, §93; 1912 NEv. Rev. Laws, § 6430; 
1913 N. D. Comp. Laws, §§ 9555, 9562; 1918 N. Y., 5 BrrpsEYE, Cumminc & GILBERT 
Consot. Laws, § 1344; 1919 N. C. Consot. Stat., §§ 2429, 2430, 2431; 1920 COMPLETE 
Tex. Crvit Stat., art. 5596; 1917 Uran Comp. Laws, § 2692; 1919 VA. ANN. Cope, 
§ 6240; 1913 W. VA. Conk, § 4904; 1919 Wis. Stat., § 4256a. The English statute 
was the parent of this legislation. See 1843, 6 & 7 VIcT., c. 96, §§ 1, 2; 1845, 8 & 9 
Vict., c.75,§ 2. For a discussion of this act,see Bower, Cope OF ACTIONABLE DE- 
FAMATION, § 52; ODGERS, D1GEST OF THE LAW OF LIBEL AND SLANDER, 5 ed., 404~406, 
613-640, 644, 783-787. In the United States it has been held that such a statute 
cannot constitutionally provide that a retraction shall deprive a plaintiff of all but 
“special damages.” Park v. Detroit Free Press Co., 72 Mich. 560, 40 N. W. 731 (1888); 
Hanson v. Krehbiel, 68 Kan. 670, 75 Pac. 1041 (1904). Cf. Post Publishing Co. ». 
Butler, 137 Fed. 723 (6th Circ., 1905); Allen v. Pioneer Press Co., 40 Minn. 117, 41 
N. W. 936 (1889), contra. ‘The statute in question was condemned also for its common 
feature in applying only to newspapers in Park v. Detroit Free Press Co., supra. Con- 
tra, _ v. Pioneer Press Co., supra; Osborn v. Leach, 135 N. C. 628, 47 S. E. 811 
(1904). 

10 Monaghan v. Globe Newspaper Co., 190 Mass. 394, 77 N. E. 476 (1906); Goolsby 
v. Forum Printing Co., 23 N. D. 30, 135 N. W. 661 (1912). Cf. Dalziel ». Press Pub- 
lishing Co., supra. 

1 Lafone v. Smith 3 Hurl. & Nor. 735 (1858); Storey v. Wallace, 60 Ill. 51 (1871). 
In the latter case, however, the jury was permitted to give the retraction some 
effect. 

2 Evening News Association v. Tryon, 42 Mich. 549, 4 N. W. 267 (1880); Byrne 
o. News Corporation, 195 Mo. App. 265, 190 S. W. 933 (1916). Contra, Turner »v. 
Hearst, supra. ‘The question of the sufficiency of a retraction has been held for the 
court. Gray ». Times Newspaper Co., 74 Minn. 452, 77 N. W. 204 (1898). Contra, 
Turner v. Hearst, supra. 

8 Reid v. Nichols, 166 Ky. 423, 179 S. W. 440 (1915). The failure of a newspaper 
to publish news of a pending libel action against it, may be used in the action as evi- 
dence of “malice.” Post Publishing Co. v. Hallam, 59 Fed. 530 (6th Circ., 1893). 
A letter threatening suit is not a request for retraction. Bird v. Press Publishing Co., 
154 App. Div. 491, affd., 214 N. Y. 645, 108 N. E. 1089 (1915). 

14 Simpson v. Robinson, 12 Q. B. 511 (1848); Wallace v. Jameson, 179 Pa. St. 98, 
36 Atl. 142 (1897); Crane v. Bennett, 177 N. Y. 106, 69 N. E. 274 (1904). Cf. Couper 
v. Lord Balfour of Burleigh, supra. 
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in question; so the one or the other may be evidence of the absence or 
presence of the same elusive quality in privileged communications.» A 
dictum in a recent Canadian case suggests the view that a refusal to re- 
tract might well be given a somewhat broader effect. If a defendant 
has published statements defamatory of the plaintiff, though “in good 
faith” and on a conditionally privileged occasion; and if, when the plain- 
tiff brings him evidence sufficient to convince a reasonable man of their 
falsity, he refuses to take reasonable measures to counteract their effects, ° 
it may well be argued that he ought to lose the protection of the privilege. 
The private and social interests in having certain types of communi- 
cation freely made!” must be weighed against the interests in having 
false and defamatory reports of the same types corrected. The interests 
of the parties to the communication and of society in having a master, 
so long as he acts “in good faith,”’ perfectly free to give his servant a 
false and defamatory “character,” !* do not seem equal to the interests 
of the servant, the person to whom the communication was made, and 
the public, in having the master take reasonable steps to rectify his 
statement on proof of its falsity. Similarly, one who issues a mistaken 
and defamatory credit report,!® and refuses to take reasonable steps to 
give notice of the error, when he knows of it, ought not to be protected. 





15 Compare the effect of repetition. Hemmings v. Gasson, 27 L. J. Q. B. (N.s.) 252 
(1858); Sclar v. Resnick, 185 N. W. 273 (Ia., 1921). See Ely v. Mason, 115 Atl. 479, 
482 (Conn., 1921). See 16 Harv. L. REv. 147. 

The nature of the “malice” which destroys immunity for a false defamatory pub- 
lication on a conditionally privileged occasion is not entirely clear. By the better 
American view negligence, or want of “probable cause,” is enough to defeat a qualified 
privilege. White v. Nichols, 3 How. (U. S.) 266 (1845); Carpenter v. Bailey, 53 N. H. 
590 (1873); Holmes »v. Clisby, 121 Ga. 241, 48 S. E. 934 (1904). This seems to have 
been Chief Justice Cockburn’s view in Morrison v. Belcher, 3 F. & F. 614 (1863); 
Hedley v. Barlow, 4 F. & F. 224 (1864); Blake v. Stevens, 4 F. &. F 232 (1864). But 
in the law of England and a number of the states a bad motive, or “bad faith,” is now 
required to defeat a qualified privilege. Clark v. Molyneux, 3 Q. B. D. 237 (1877); 
Joseph v. Baars, 142 Wis. 390, 125 N. W. 913 (1910); Ely v. Mason, supra. Such 
a requirement is inconsistent with the law generally applicable to negligent acts, 
and it unduly restricts recovery. The argument for the rule that negligence defeats 
a qualified privilege depends finally, like the argument for the rule that refusal 
to retract defeats a qualified privilege, on a balance of interests. See W. A. Pur- 
rington, ‘ An Examination of the Doctrine of Malice as an Essential Element of Respon- 
sibility for Defamation Uttered on a Privileged Occasion,” 6 Am. Law. 365. For 
discussion of the effect of negligence as a conditional privilege, see also.12 Harv. L. 
Rev. 221; 16 Harv. L. REv. 71; 29 Harv. L. REv. 533; 57 U. Pa. L. Rev. 243. Cf. 
Jeremiah Smith, “ Liability for Negligent Language,” 14 Harv. L. Rev. 184. 

16 Palmer School v. Edmonton, 61 D. L. R. 93 (Alta. Sup. Ct., 1921). The defend- 
ant was held protectedin making his publication, on the ground of conditional privi- 
lege, since there was no evidence of malice. The court said that a refusal to retract 
might have changed the result. For the facts of this case, see RECENT CASES, infra, 
p. 885. The court does not make it clear on what ground it bases its dictum, and thus 
does no more than “suggest” the view indicated. 

17 See BowER, CopE oF ACTIONABLE DEFAMATION, 124 et seg.; ODGERS, A DIGEST OF 
THE Law oF LIBEL AND SLANDER, § ed., 249 et seg. See also 7 Harv. L. REv. 312. 

18 Cf. Child v. Affleck, 9 B. & C. 403 (1829). Cf. also Lawless v. The Anglo-Egyptian 
Cotton Co., L. R. 4 Q. B. 262 (1869); A. B. ». X. Y. [1917] S. C. 15. 

19 Cf. Ormsby v. Douglass, 37 N. Y. 477 (1868); London Association for Protection 
of Trade v. Greenlands, [1916] 2 A. C. 15. Under the rule suggested, the English 
courts might feel safe in broadening the qualified privilege now extended to credit 
agencies. Cf. Macintosh v. Dun, [1908] A. C. 390. 
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Compromises might be suggested. Refusal to retract, in those juris- 
dictions where negligence does not, of itself, defeat a qualified privilege, 
might forfeit the immunity only when the original report was negligently 
made. One who refuses to retract might be held liable for such damages 
only as could be shown to flow from that refusal. On the other hand, 
one might be held to refuse on peril of later proof of the falsity of his 
statements. And he might be rigidly required to make his retraction 
full, as public as the original statement, and before action. On the whole, 
however, the position that refusal to make a reasonable retraction 
destroys the immunity of a conditional privilege seems the most satis- 
factory, whether it be embodied in decision or statute. 





Tue Errect oF NOTICE TO THE BUYER OF INTENDED RESALE BY 
AN UNPAID SELLER. — The right of an unpaid seller having a lien on 
the goods to resell them is well established in this country.’ It is gen- 
erally held that notice of intention to resell is not essential,? and the 
authorities agree that there need not be notice of the time and place 
of resale. By the prevailing view, the one requisite to the validity of 
the resale is that it be made at such a time and place and in such a 
manner as to afford reasonable protection to the interests of the de- 
faulting buyer.* If the seller fulfills this requirement, he may recover 
from the buyer the difference between the resale price and the original 
contract price.® 





20 Such a law would, in effect, impose a new liability for failure to act. On this 
point, see James Barr Ames, “Law and Morals,” 22 Harv. L. REv. 97, 111-113. 

As to when a retraction may reasonably be demanded, see the citations in note 14, 
supra. 

ot of the advantages of narrowing the definition of conditional privilege by making 
it defeasible by refusal to retract or negligence is that a ground is thus afforded for 
enlarging its scope to include some of the cases which are otherwise treated as gossip, 
and governed by the harsh law of absolute liability. Under the proposed rule, the 
family minister, doctor, or lawyer, or anyone in the position of family adviser, might 
safely enjoy a conditional privilege in making a communication to a girl as to the 
character of her suitor. Cf. Joannes v. Bennett, 5 Allen (Mass.) 169 (1862). One who 
without negligence makes a report under a reasonable but mistaken belief in the exist- 
ence of circumstances which would make his statements privileged might well be 
afforded similar protection. Cf. Hebditch v. MaclIlwaine, [1894] 2 Q. B. 54. See 8 
Harv. L. REv. 235: Cf. also Macintosh ». Dun, supra. 


1 See WILLISTON, SALES, c. 16; BuRDICK, SALES, 3 ed., 289; 2 MEcHEM, SALES, 
§§ 1621 ef seq. 

2 See Wrigley v. Cornelius, 162 Ill. 92, 44 N. E. 406 (1896); Van Brocklen ». 
Smeallie, 140 N. Y. 70, 75, 35 N. E. 415, 416 (1893). Cf. Pratt v. Freeman Co., 115 
Wis. 648, 92 N. W. 368 (1902). Contra, Dill v. Mumford, 19 Ind. App. 609, 49 N. E. 
861 (1898). See WILLIsTON, SALES, § 548; 2 MEecHEM, Sates, §§ 1633-1636. 

8 Woodward v. Tyng, 123 Md. 98, 91 Atl. 166 (1914). Cf. Walker v. Gateway 
Milling Co., 121 Va. 217, 92 S. E. 826 (1917). See WrLuisTon, SALES, § 549. 

4 Clore v. Robinson, too Ky. 402, 38 S. W. 687 (1897). See Morris ». Wibaux, 
159 Ill. 627, 646, 43 N. E. 837, 842 (1896). Cf. Ackerman v. Rubens, 167 N. Y. 405, 
60 N. E. 750 (1901). See WILLISTON, SALES, § 547. 

5 Dustan v. McAndrew, 44 N. Y. 72 (1870); Van Brocklen v. Smeallie, 140 N. Y. 70, 
35 N. E. 415 (1893); Bowden »v. Southern, etc. Co., 206 S. W. 124 (Tex. Civ. App., 
1918). See 2 MrecHEM, SALES, § 1643. The seller may keep any profits from the 
resale. Bridgford ». Crocker, 60 N. Y. 627 (1875). See Unirorm Sates Act, 
§ 60 (1); WILLISTON, SALEs, § 553. 
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Although notice to the buyer of intention to resell and of the time, 
place, and terms of the resale is not essential, such notice or its absence 
may be relevant on any issue involving the reasonableness of the dura- 
tion of the buyer’s default ® or the fairness of the resale.? A recent 
decision * attributes greater significance to the giving of notice, by 
holding that the buyer’s failure to object before the resale, precludes 
him thereafter from asserting, as a defense to an action by the seller, 
that the resale was not made in the exercise of “reasonable care and 
judgment.” ® 

The question thus presented would seem an important one commer- 
cially, but there is a striking absence of authority upon it.!° Pride v. 
Marshall™ bids fair to become a leading case. The seller gave four 
days notice of the time, place, and terms of resale. The buyer neither 
consented nor objected thereto. The sale was held, and the seller sued 
the buyer for the difference between the contract and resale prices. 
The buyer contended for his defense that the terms of the resale were 
unreasonable, that it was not reasonably advertised, and that a better 
price could have been secured in the Middle West than in Boston, the 
place where the resale was made. 

Since the remedy of reselling the buyer’s goods is a privilege con- 
ferred by the law upon the unpaid seller, that party, to have the benefit 
thereof, must exercise this privilege reasonably,” and must prove that 
he did so.* Logically, the buyer may deny this reasonableness, unless 





The Uniform Sales Act codifies the law as to the seller’s rights thus far stated. 
See Unrrorm Sates Act, § 60; Mass. GENL. Laws, c. 106, § 49. 

6 See UnrrorM SALEs ACT, § 60 (3). See VanBrocklen v. Smeallie, supra, at 75. See 
WILLIsTON, SALES, § 548. As to whether the reasonableness of resale is a question 
of fact or of law, see Woodward v. Tyng, 123 Md. 98, 113, or Atl. 166, 167 (1914); 
Morris v. Wibaux, 159 Ill. 627, 645, 43 N. E. 837, 842 (1896). 

7 See WILLISTON, SALES, § 548; 2 SEpGwick, Damacgs, 9 ed., § 755 

8 Pride v. Marshall, 131 N. E. 183 (Mass., 1921). For the facts of 
REcENT CASES, infra, p. 887. 

9 See UntrorM SALES Act, § 60 (5). See also note 4, supra. 

10 The only other expression of opinion which could be found upon the point is 
a strong dictum contra in West v. Cunningham, g Port. (Ala.) 104, 108 (1839). Mendel 
v. Miller, 126 Ga. 834, 56 S. E. 88 (1906), sometimes cited to the same effect, is dis- 
tinguishable. In the case of resale by an unpaid pledgee, the Massachusetts court 
has held that failure to object to the place of resale after notice thereof precludes 
the pledgor from asserting its unreasonableness. Guinzburg v. Downs Co., 165 Mass. 
467, 43 N. E. 195 (1896). This seems to be the only decision so holding, and an 
unlimited application of its principle may not be desirable. In Pride v. Marshall, 
the court was apparently impressed by the analogy between the cases. As to the 
similarity in the positions of an unpaid seller and an unpaid pledgee, see Madison 
v. Weyl-Zuckerman, 60 Cal. Dec. 243, 192 Pac. 110 (1920); Tuthill v. Skidmore, 
124 N. Y. 148, 154, 26 N. E. 348, 349 (1891). In general, the unpaid seller stands 
in the better position. For example, he may keep any profits from the resale (see 
note 5, supra), and he may at the resale buy in the goods himself. Ackerman ». 
Rubens, supra. 

11 See note 8, supra. 

12 See Unrrorm SALES Act, § 60 (5). It is often suggested that the seller acts 
as the buyer’s agent in making the resale. This is not true. It is a power given by 
the law. See Moore v. Potter, 155 N. Y. 481, 487, 50 N. E. 271, 272 (1898). See 
WILuisTon, SALES, § 553; 2 MECHEM, SALES, § 1629. 

18 Thayer Lumber Co. v. Naylor, 100 Miss. 841, 57 So. 227 (1911); Brownlee ». 
Bolton, 44 Mich. 218, 6 N. W. 657 (1880). Cf. Wisconsin, etc. Lumber Co. 9. 
Buschow Lumber Co., 236 S. W. 410 (Mo. App., 1922). 


this case see 
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he has estopped himself from so doing. This he can do only by giving 
the seller reason to believe that he acquiesces in what is being done." 
On the other hand, the result of Pride v. Marshall achieves a certainty 
which may go far to offset logical difficulties in reaching it. It insures 
that the seller may know just where he stands, and avoids troublesome 
inquiries into the buyer’s state of mind. The effect of notice on the 
buyer’s right to assert unreasonableness must, therefore, be decided 
with two considerations in mind: (1) the possibility of working out an 
estoppel; and (2) the commercial need of certainty. 

First, as to the terms of resale, the buyer had notice, and if any of 
them were unreasonable, he must have known it at that time. It works 
no hardship in such a case to require prompt remonstrance; and to hold 
contra would render the position of the seller less certain than is com- 
mercially desirable. He may reasonably consider that the buyer acqui- 
esces to these terms by his silence. It is submitted that the decision is 
sound in protecting him when he acts accordingly. 

The buyer’s second objection was to the amount and kind of adver- 
tising. He had no notice as to either. This decision requires the buyer 
to inform himself at his peril, and puts the burden of seeing that the 
resale is reasonable in this respect squarely upon him. It is not a very 
great burden, however, for complete information can be had upon 
inquiry from the seller.!5 Failure to take this simple step may reason- 
ably be interpreted by the latter as a representation of acquiescence in 
whatever is being done; and when the seller is thus “lulled into secur- 
ity,” 1° and acts accordingly, it is arguable that the buyer is estopped 
from asserting unreasonableness.!? The result thus reached seems to 
accord with the requirements of business convenience. 


The third objection, as to the place of resale, presents a still different 
problem. The buyer had notice of the place, but asserted that he did 
not know enough collateral facts to judge of its reasonableness.'* The 





144 In Guinzburg v. Downs Co., note 10, supra, the court said that silence after 
notice is a waiver of the right to object. ‘“‘Waiver” is a slippery term; it seems 
better, if a true estoppel cannot be worked out, to place the decision frankly upon 
—* of practicability or commercial convenience. See 2 WILLISTON, CONTRACTS, 

679. 
15 The seller’s refusal to tell what advertising is being done would ordinarily fore- 
close him from asserting either estoppel or commercial need for his own protection, 
and would be evidence of unreasonableness and bad faith. 

16 See Ewart, ESTOPPEL, 40, 133. 

17 A close analogy is found in the case where failure, during the erection of a house, 
to make inquiry as to the exact property line was held to estop an adjoining owner 
from asserting that the house extended upon his land. Greene v. Smith, 57 Vt. 268 
(1884). It has often been held that where a man stands by and knowingly allows 
his property to be sold, without remonstrance, to one who buys under an erroneous 
impression of title, he is estopped from later asserting that the seller did not have 
authority to sell it. Chapman ». Pingree, 67 Me. 198, 202 (1877); Pickard v. Sears, 
6 Ad. & E. 469 (1837). See Trenton Banking Co. v. Duncan, 86 N. Y. 221, 228 
(1881). See BicrELow, EsToppet, 6 ed., 603, 648 et seq. 

18 The market in the Middle West was better than that in the East, and the 
seller, a national organization, was alleged to have known that fact. The buyer, a 
local dealer, claimed that he himself did not know it. The opinion assumes the con- 
trary, and upon that interpretation the situation is similar to that discussed under 
the buyer’s first objection, supra, and the decision upon it is clearly right. It is, 
furthermore, doubtful if the seller would have been obliged to take the goods to the 
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seller could not be expected to give data as to widespread market con- 
ditions, and in many cases would not himself have such knowledge. 
Inquiry from him would probably be fruitless. It savors of refinement 
to say that failure to make such an inquiry, predestined to be unavail- 
ing, is a representation of complete approval as to the place of resale. 
On the other hand, the seller has given all the information that he 
could reasonably be expected to volunteer; and if he acts in good faith, 
the interests of the mercantile community may demand his protection 
strongly enough to warrant the resulting curtailment of the buyer’s 
rights. This result is less harsh in view of the fact that, after all, it 
was the buyer’s own default that created the necessity for the resale. 





THE RESPONSIBILITY OF AN INVOLUNTARY BaILEE. — When goods 
are thrust unexpectedly upon one under circumstances which make it 
impossible for him to decide whether or not he will take them into his 
possession, what is his responsibility toward them? The cases involving 
the point are not common, but the frequency with which such a bailee 
is made the object of a fraud urges a clear determination of his status. 
Story early styled him an “involuntary bailee,” ! and intimated that he 
would have the same obligation of care toward the article while in his 
custody as a finder.? Later text-writers have assimilated the position 
of the two without further discussion. The finder has in turn been 
rightly assimilated to the gratuitous, voluntary bailee.‘ The responsi- 
bilities of the latter include the exercise of at least slight diligence in 
the custody of the article, with a duty to redeliver to the bailor.5 A 


misdelivery by such a bailee, though fraudulently procured and made 
without negligence on his part, is a conversion.* But is an involuntary 





Middle West to sell them had the buyer requested it. Cf. Ginn v. Coal Co., 143 Mich. 
84, 106 N. W. 867 (1906). It is a matter of degree. Had the better market been 
less distant, reasonable care on the seller’s part might have demanded that he seek 
that market, and failure to do so would be evidence of bad faith. See Anderson ». 
Frank, 45 Mo. App. 482, 487 (1891). 


1 See Story, Bartments, 4 ed., §§ 44a, 83a. (The fourth edition was the last to 
receive the personal supervision of Mr. Justice Story.) 

2 See § 83a. The learned author, it should be noted, was referring only to the 
oe required in protecting the article, and not to the responsibility respecting a 

elivery. 

® See HALE, BAILMENTS AND CARRIERS, 44; DoBre, BAILMENTS AND CARRIERS, 52. 

4 Burns v. State, 145 Wis. 373, 128 N. W. 987 (1910); Dougherty ». Posegate, 
3 Iowa 88 (1856). See Smith v. N. & L. R. R., 27 N. H. 86, 90 (1853). Cf. Cox ». 
Rixon, 50 L. T. 222 (1871). See also 50 L. T. 233. 

The finder is under no obligation to assume possession of the article, economically 
advisable asit might be to do so. Consequently, when he does take it into his posses- 
sion, he voluntarily undertakes the duties of a depositary. In jurisdictions where 
finders have a statutory lien, they are like bailees for hire. See Smith v. N. & L. 
Pe ig a at 91. See HALE, op. cit., 43; VAN ZILE, BAILMENTS AND CARRIERS, 
2 €d., 9. . 

5 First judicially enunciated in Coggs v. Bernard, 2 Ld. Ray. 909, 914, 920 (1703). 
See Joseph H. Beale, Jr., ‘Gratuitous Undertakings,” 5 Harv. L. REv. 222, 228. 
See also cases cited in note 6, infra. 

§ Jenkins v. Bacon, 111 Mass. 373 (1873); Rubin v. Huhn, 229 Mass. 126, 118 
N. E. 290 (1918); Hicks». Lyle, 46 Mich. 488, 9 N. W. 529 (1881); Hubbell v. Blandy, 
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bailee in the same situation? A recent decision’ in New York holds 
that he is, and that consequently a misdelivery renders him liable in 
trover, without inquiry as to the care exercised. 

The early statement by Story regarding the care required of an 
involuntary bailee to preserve the article while in his custody, is justified 
by the social interest in preventing the waste of goods. But it is another 
matter to impose the extraordinary liability for conversion upon an 
involuntary bailee who misdelivers without negligence.* To do so 
practically means that he who has goods thrust upon him insures 
that he will part with them to the bailor or the bailor’s nominee only. 
This liability has been fastened upon a gratuitous, voluntary bailee, 
even where the bailment is for the bailor’s sole benefit.? No cases have 
been found which indicate whether the suggested analogy between a 
finder and a gratuitous, voluntary bailee would be carried to this extent, 
but it is not unlikely that a misdelivery by a finder would be a con- 
version.!° However, surely here the verge of legal severity is ap- 
proached." In the cases of the gratuitous, voluntary bailee and the 
finder, the interest in preventing further migration of property from 
its true owner prevails over the interest of the custodian in not being 
subjected to severe risks, because he has assumed possession. But that 
must be an unusual property interest which imposes a converter’s 
liability upon one who has undertaken nothing, — in favor of a bailor 
who may himself have been at fault.“ The personal interest of the 
bailee in being immune from unassumed, severe risks should not be so 
easily disregarded in favor of an interest in property. 

There is little discussion in the cases on the liability of an involuntary 





87 Mich. 209, 49 N. W. 502 (1891); Wear v. Gleason, 52 Ark. 364, 12 S. W. 756 (1890). 
See CooLEy, Torts, 632. Cf. SCHOULER, BAILMENTS, 3 ed., § 58. 

7 Cowen v. Pressprich, 192 N. Y. Supp. 242 (Sup. Ct., App. Term). For the facts 
of this case see RecENT Cases, infra, p. 890. The majority of two rely principally 
on Hiort v. Bott, L. R. 9 Ex. 86 (1874). There G, a former broker for A, ordered 
of A a consignment of goods to be sent to B, a reliable purchasing house which knew 
nothing of G. The goods were shipped under a delivery order to the order of con- 
signor or consignee. G, representing himself to be the agent of A, called upon B, 
and B, intending to correct the “error,” indorsed the delivery order to G, who 
absconded. A recovered against B in trover. The case is not a fair authority for 
the liability of an involuntary bailee, since B could have resisted possession. This 
is pointed out in the dissenting opinion in the principal case, and seems clear from 
the opinion of Baron Cleasby in Hiort v. Bott, supra, at 91. See also the argument 
of counsel in Hiort v. Bott, supra, at 88. 

8 There was no allegation of negligence in the complaint in the case under dis- 
cussion, and the case is decided solely on the theory of absolute liability for trover. 
Mr. Justice Lehman, dissenting, found no evidence of negligence, had there been 
an allegation. 

® See cases cited in note 6, supra. 

10 See Coke’s dictum to this effect in Isaack v. Clark, 2 Bulst. 306, 312 (1615). 
But cf. St. GERMAIN, Doctor AND STUDENT, Dial. 2, c. 38, “If a finder delivers 
to another to keep that runneth away with them he will be discharged.” The cases 
cited in note 4, supra, did not involve liability for misdelivery. 

4 See Morton, J., dissenting, in Jenkins v. Bacan, 111 Mass. 373, 380 (1873). 

22 In Cosentino v. Dominion Express Co., 16 Man. L. R. 563, 567 (1905), the 
argument was made by counsel that an involuntary bailee, a finder, and a gratuitous, 
voluntary bailee should all be treated alike. Perdue, J..A., dissenting, adopted this 
view in discussing the care required to protect the article while in the bailee’s custody. 
See pp. 572-575. 








NOTES 875 


bailee for a misdelivery. In 1870, the Court of Exchequer held that a 
defendant, whom they classified as an involuntary bailee, had a duty 
of due care to effect a redelivery to the original owner, and having 
exercised such care, had no further liability for a misdelivery.“ But 
there is no substantial authority in this country.“. In a somewhat 
related situation — that of a carrier who becomes warehouseman by 
necessity when the consignee cannot be promptly found — there is a 
conflict of authority as to the liability for innocent misdeliveries.% 
Under modern conditions, the responsibility would seem appropriately 
to be that of an ordinary warehouseman." 

If the defendant bailee is to be held for his negligence only," it would 
seem pertinent to inquire into the element of the plaintiff’s fault. But 
an application of principles analogous to the doctrine of the “last clear 
chance” should prevent a negligent defendant from shielding his lia- 
bility for a misdelivery under a plea of contributory negligence.!® 
Where the responsibility for a misdelivery is absolute, as in the case 
of the gratuitous, voluntary bailee, and probably of the finder, the 
plaintiff’s negligence could, of course, be no defense.’® 

On principle it seems that the interest of the involuntary bailee in 
being free from the extraordinary liability for conversion of goods, the 





13 Heugh v. London & N. W. Ry. Co., L. R. 5 Ex. 51 (1870). In two earlier cases, 
Stephenson v. Hart, 4 Bing. 476 (1828), and Duff v. Budd, 3 B. & B. 177 (1822), the 
court had left it to the jury to determine with what care the defendant involuntary 
bailee effected his delivery, treating the liability as one based on negligence. An 
unsatisfactory nisi prius case relating to an involuntary bailee is Howard v. Harris, 
1 Cab. & El. 253 (1884). Here an involuntary bailee refused to redeliver to the 
bailor, assigning no reason other than that the goods could not be found, and the 
court held that the plaintiff had not made out a case for the jury. See a criticism 
of this case in 2 BEVEN, NEGLIGENCE, 2 ed., 907. These cases probably represent 
the only English authority on the point. 

14 In Krumsky 2. Loeser, 37 Misc. 504, 75 N. Y. Supp. 1012 (1902), a misdelivery 
by an involuntary bailee was held not to be a conversion. The opinion, however, 
does not adequately treat the problem. In Weinstein v. Modern Silk Co., 170 N. Y. 
Supp. 529 (1918), there is a questionable dictum that, “It (defendant involuntary 
bailee) owed no obligation to the plaintiffs, because the latter’s representative merely 
dropped the plaintiff’s goods in defendant’s premises.” Foster, J., in Hall 2. Boston 
& Worcester R. R. Corp’n, 14 Allen (Mass.) 439, 443 (1867), broadly declared that, 
“A misdelivery of property by any bailee to a person unauthorized by the true 
owner is of itself a conversion . . .”” The majority opinion in the case under dis- 
cussion concludes that Heugh v. London & N. W. Ry. Co., supra, has been disap- 
proved in the United States, but the citations there given do not bear out this 
contention. 

15 See Oderdirk »v. Fargo, 61 Hun, 418, 16 N. Y. Supp. 220 (1891); I. & St. L. 
R. R. Co. v. Herndon, 81 Ill. 143 (1876); Diamond Joe Line v. Carter, 76 Ill. App. 470 
(1898). See also 2 Hurcuinson, CARRIERS, 3 ed., §§ 681-686. 

16 J.¢., a misdelivery is a conversion. Hudmon »v. Du Bose, 85 Ala. 446, 5 So. 162 
(1888); P. & P. Union Ry. Co. v. Buckley, 114 Ill. 337, 2 N. E. 179 (1885); Fifth 
Nat. Bank v, Providence Warehouse Co., 17 R. I. 112, 20 Atl. 203 (1890). The 
carrier must contemplate the possibility of necessary temporary storage, when the 
consignee cannot be promptly found, and so cannot be said to have become ware- 
houseman against its will. 

17 This view is intimated in SALMOND, Torts, 5 ed., 347, footnote. 

18 Sed quaere what the result would be if the plaintiff intentionally thrust the 
article on the defendant without intending to make a gift. See Weinstein ». Modern 
Silk Co., 170 N. Y. Supp. 529 (1918). 

19 The contrary view expressed in Morris ». Third Ave. R. R., 1 Daly (N. Y.) 
202, 205-206 (1862), is untenable. 
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possession of which he has not assumed, should prevail in the absence 
of some countervailing social interest calling for absolute liability; and 
that his responsibility should be limited to the exercise of reasonable 
care in the safe keeping of the goods and in effecting a return to the 
owner, with a corresponding lien for proper expenditures in so doing. 





JurispIcTION TO TAx INCOME AS AFFECTED BY CHANGE OF DomMICIL. 
— When a taxpayer has acquired his domicil within the taxing state 
during the fiscal period for which an income tax is levied, the question 
has been raised as to the jurisdiction of this state to tax income received 
during the fiscal period but prior to the acquisition of the present domicil.! 
To arrive at an answer, it is necessary to consider the various forms of 
tax which may be imposed under the name of an income tax,? and the 
ability of the state to make the operation of each, in effect, retroactive.* 

Income is property acquired by creation from other property or by 
transfer. As a matter of theory, therefore, it is conceivable that an 
income tax may be laid as a personal tax upon the person receiving 
the income; as an excise upon the transaction by which it is gained; 
or as a property tax, either upon the property from which it has been 
created, or upon the income itself as property. 

A personal tax may normally be levied at the domicil of the tax- 
payer at the time at which liability for the tax is created.’ This is 
true even when the amount of the tax on the person is measured by 
the value of his property situated abroad,® except only if it be land? 
or tangible * personalty having a permanent ® foreign situs.!° But 





1 Hart ». Tax Commissioner, 132 N. E. 621 (Mass., 1921). For the facts of this 
case, see RECENT CASES, infra, p. 889. 

2 Often a single income tax law imposes more than one kind of tax. Thus a law 
which taxes the income of non-residents acquired within the state, and also the foreign 
acquisitions of residents, imposes either an excise or a property tax by the first pro- 
vision and a personal tax by the second. The legislative intent as to the kind of tax 
must be ascertained by the practical effect. It not infrequently happens, however, 
that a limitation on the legislative power to impose one kind or another is created 
by some = in the state constitution. See Opinion of the Justices, 220 Mass. 
613 (1915). 

3 See Rugg, C. J., in Tax Commissioner v. Putnam, 227 Mass. 522, 526, 116 N. E. 
904, 907 pens Maguire v. Tax Commissioner, 230 Mass. 503, 512, 120 N. E. 162, 
166 (1918 

4 See Shaffer v. Carter, 252 U. S. 37, 50 (1919); Opinion of the Justices, supra, 
at 624. 

5 Kuntz v. Davidson County, 6 Lea (Tenn.) 65 (1880). See 31 Harv. L. Rev. 786. 

6 The tax is usually said to be based on the doctrine mobilia sequuntur personam. 
This doctrine is entirely a fiction, however, and the real nature of the tax is a tax 
onthe person. McKeen v. Northampton, 49 Pa. 519 (1865). See 32 Harv. L. REv. 168. 

7 Louisville, etc. Ferry Co. v. Kentucky, 188 U. S. 385 (1902); Bittinger’s Estate, 
129 Pa. 338, 18 Atl. 132 (18809). 

8 Intangible personalty, even though it has such a “business situs” in another 
state as to be taxable there, may be included in the property with respect to which 
the owner is taxed at his domicil. Fidelity & Columbia Trust Co. v. Louisville, 
245 U.S. 54 (1917). : 2 

® The owner is taxable with respect to tangible personalty which has not acquired 
a permanent situs abroad. Coe ». Errol, 116 U. S. 517 (1886); Bemis v. Boston, 





10 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 
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when it is attempted to levy an income tax with respect to that part 
of the taxpayer’s income which was accumulated before his change of 
domicil, the question is not merely one as to the taxability of income 
acquired abroad," but is complicated by the fact that often ownership 
has ceased before acquisition by the taxing state of jurisdiction over the 
person. The fairness of a tax measured by property owned when the 
liability for the tax arises is apparent, since payment may be made out 
of that property. But it seems arbitrary and hardly according to “‘due 
process” to make its amount dependent on the ownership of property 
with respect to which throughout the entire period * of ownership the 
taxpayer had no notice of the imposition or pending imposition of a 
liability.“ 

If the tax is in the nature of an excise,!> it may be imposed only '* 
at the place at which the income accrues.!” The state is powerless to 
impose a tax on an act abroad ?® or a privilege conferred by foreign 
law,!® and accordingly the state of the domicil may impose an excise 
only if the taxable operation takes place within its borders. 





14 Allen (Mass.) 366 (1867). The test of exemption from a tax at the domicil seems 
to be that it will be granted if the property is subject to taxation abroad. See New 
York Cent. R. R. v. Miller, 202 U.S. 584, 597 (1905). 

11 Taxability at the domicil with respect to income acquired and received abroad 
has under some circumstances at least long been recognized as proper. Memphis, 
etc. R. Co. v. U. S., 108 U. S. 228 (1882). Taxability of income at the place of its 
creation is also undisputed. Shaffer v. Carter, supra. But this rule is somewhat 
anomalous, for ordinarily a fair degree of permanence within the jurisdiction is 
requisite. See J. H. Beale, “Jurisdiction to Tax,” 32 Harv. L. REv. 587, 597 et seq. 
Accordingly, though the test indicated by the Supreme Court since the Union Re- 
frigerator Transit Co. case of taxability at the domicil with reference to tangible 
property situated abroad was whether or not it was subject to taxation elsewhere, 
it seems doubtful whether this test will be applied to income. See Maguire v. Tax 
Commissioner, supra. Nevertheless, if the income is tangible and at once acquires 
a permanent sifus abroad, the owner is not, consistently with the principle of the 
Union Refrigerator Transit Co. case, taxable with respect to it at his domicil. See 
Union Ref. Transit Co. v. Kentucky, supra, at 202. 

12 As to the effect of the Fourteenth Amendment on the power of states to tax, 
see 1 COOLEY, TAXATION, 3 ed., 55 e¢ seq. 

13 Because income is often quickly dissipated, but nevertheless a tax is levied with 
respect to all that which is acquired throughout the fiscal period, liability for the 
tax must be created at the moment at which the income is acquired. Cf. Mandell 
v. Pierce, 3 Cliff. 134, 16 Fed. Cas. No. goo8 (D. Mass., 1868). There, the taxpayer 
having died within the fiscal period, his personal representative was required to make 
a return of the income received up to the time of his death. 

The mere fact that if the state of the new domicil was allowed to impose a tax 
for the entire period a double liability would result, is no argument against the tax. 
See Gray, Limrtations oF Taxinc Power, §§ 163, 1377-1379. 

14 But see Stockdale v. Ins. Co., 20 Wall. (U. S.) 323, 331 (1873), contra. As to 
personal taxes on non-residents, see 34 Harv. L. REv. 542. 

15 The federal income tax is of this nature. Brushaber v. Union Pacific R. Co., 
240 U.S. 1 (1915). See 29 Harv. L. Rev. 536. 

16 An excise cannot be levied on the receipt of income already acquired. See 
35 Harv. L. REv. 70, 72. 

17 Shaffer v. Carter, supra, at 52; Stratton’s Independence, Ltd. ». Howbert, 
231 U.S. 399 (1913). 

18 Robinson v. Norfolk, 108 Va. 14, 60 S. E. 762 (1908). 

19 Westfeldt’s Succession, 122 La. 836, 48 So.J281 (1909); Matter of Swift, 137 N. Y. 
77, 32 N. E. 1096 (1893). Cf. Ins. Co. v. Comm., 87 Pa. St. 173 (1878); Bullen ». 
Wisconsin, 240 U. S. 625 (1915). But an excise may be imposed on the local act of 
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A tax is seldom imposed upon property measured exclusively by the 
value of the income it produces, because generally there is a provision 
in the state constitution requiring that taxes on property be on an 
ad valorem basis and prohibiting double taxation.2® Nevertheless, such 
a tax is conceivable. But since property in another jurisdiction is not 
taxable," the result in any case depends, not on the domicil of the 
owner, but on the situs of the property.” If the latter has changed, 
a problem somewhat similar to that occasioned by change of domicil 
when the tax is on the person, might be raised. The amount of the 
income is material only to establish the measure of the tax. The time 
of its accumulation can, therefore, have no bearing on the jurisdiction 
of the state to levy a tax on the property itself. In the case of an 
ordinary ad valorem tax on property, the length of time the property 
has been within the jurisdiction has no influence on the amount ™ of 
the tax, and this principle cannot be altered by the fact that the in- 
come it produces is made the basis of its valuation. Thus, while the 
tax may be measured by the value of income accumulated abroad, the 
jurisdiction to levy it is determined not by any principles relating to the 
taxability of income but solely on ability to tax the property itself. 

In the more usual type of income levied tax as a property tax, the tax is 
on the income itself.2*> Here, again, jurisdiction to tax depends upon juris- 
diction over property, 7.e., the income, and not the domicil of the owner.”® 
But if there is a change of domicil, and the taxpayer introduces a part 
of the income received at the old domicil into the new, there may be 
a question as to whether this is taxable under the income tax law of 
the new. The tax is laid upon all income received or accrued *” during 
the preceding year and not merely upon that residuum which remains 
to the taxpayer on the day the return is made. Therefore, the intent 
of the statute is generally to affix the obligation to pay the tax at the 
instant the income is acquired.”* Ordinarily, in order to lay a tax upon 
property, it is necessary to show that it is more than temporarily within 
the state.2® But because of the peculiarly unstable character of this 
property, it seems sufficient that the state rendering protection at the 





a non-resident with respect to property abroad. People v. Reardon, 184 N. Y. 431, 
77 N. E. 970, affd., 204 U. S. 152 (1906). 

20 See 1 CooLEy, TAXATION, 3 ed., 274; JUDSON, TAXATION, 2 ed., § 503, pp. 769 
et seq. ' 

#1 State Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300 (1872). 

2 Louisville, etc. Ferry Co. ». Kentucky, supra; Bittinger’s Estate, supra. 

*% The problem is not the same. A tax on a person must be based on his ability 
to pay. A tax on property is not; it is on the property itself, measured by value. 

*4 Time is important in determining whether jurisdiction has been acquired at 
all. But once acquired, the jurisdiction is complete. 

28 Wilcox v. Middlesex County, 103 Mass. 544 (1870). The law under which the 
tax was imposed in the principal case was a tax of this kind. See Maguire v. Tax Com- 
missioner, supra. See Maguire v. Trefry, 253 U.S. 12 (1920). 

26 See 32 Harv. L. REv. 168. 

27 Whether it is income accrued or only income actually received depends generally 
upon the manner in which the law is administered. 

28 Cf. Mandell v. Pierce, supra. If the income is used to purchase property, this 
property is taxable in addition to the income, despite a constitutional prohibition 
against double taxation. Lott ». Hubbard, 44 Ala. 593 (1870). 

39 See note 11, supra. 
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vital moments of its creation *° or its receipt *! has jurisdiction to tax 
it, regardless of the intent of its owner as to its future location. If 
past accumulated income is brought into the state, however, the pro- 
tection afforded is analogous rather to that given ordinary chattels 
than to that given peculiarly to income as income; and jurisdiction to 
tax should depend on the same principles as does that to tax ordinary 
personalty. 

It appears thus that, regardless of the character of the tax its laws 
impose, the jurisdiction of the state of the new domicil to tax income 
is limited, except in the rare case mentioned, either by the actual lack 
of jurisdiction or the prohibition on its exercise placed by the Fourteenth 
Amendment, to the levy of a tax on or with respect to only so much of 
the total income as was acquired after the acquisition of the new domicil.* 





RECENT CASES 


BANKRUPTCY — PREFERENCES — LIABILITY OF TRUSTEE FOR TAX LEVIED 
AFTER THE ADJUDICATION. — In March, 1919, B was adjudicated a bankrupt. 
In September, 1919, Wisconsin passed a law levying a tax on 1918 incomes. 
Under the Bankruptcy Act, which provides for priority of payment of taxes 
due and owing from the bankrupt to the state, Wisconsin sought an order 
directing the payment of this tax. (1913 U. S. Comp. Srat., § 9648). Held, 
that the trustee in bankruptcy should pay the tax. Matter of Borden Company, 
Bankrupt, 47 A. B. R. 396 (7th Circ.). 

The provision in the Bankruptcy Act for the payment of taxes does not 
specify the time when they must be due and owing, but this is interpreted to 
mean at the time of the adjudication. First National Bank v. Auliman, 12 
A. B. R. 12 (N. D. Ohio). See New Jersey v. Anderson, 203 U. S. 483, 494; 
In re Sherwoods, 210 Fed. 754, 758 (2d Circ.). The principal case does not 
satisfy this requirement. Nor is it aided by the interpretation that it is suf- 
ficient if a tax is assessed though it is not yet collectible. See In re William 
F. Fisher & Co., 148 Fed. 907, 912 (D. N. J.); Matter of Ramirez,-39 A. B. R. 
320, 323 (D. P.R.). It is true that a trustee in bankruptcy is liable for current 
taxes on property in his possession. Swarts v. Hammer, 120 Fed. 256 (8th 
Circ.). This liability is generally treated as governed by the provision of the 
Bankruptcy Act relating to the payment of taxes. In re Sims, 118 Fed. 356 
(W. D. Ga.). But it would seem better to treat it not as a tax but as an ex- 
pense of administration. So treated it is clear that no analogy in support of 
the result of the principal case can be drawn from the trustee’s liability for 
current taxes. Cf. First National Bank v. Aultman, supra; Matter of Emmer- 
man v. Ohio Steel Specialty Co., 13 A. B. R. 40 n. (N. D. Ohio). 


BANKRUPTCY — PROCEDURE AND PRACTICE — CLAIM FOR FEDERAL TAXES 
BARRED IF NOT FILED WITHIN A YEAR AFTER ADJUDICATION. — X, then owing 
federal income taxes for the previous year, filed a voluntary petition in bank- 
ruptcy and was duly adjudicated a bankrupt. More than a year after the 





30 Shaffer v. Carter, supra. ; 

31 Maguire ». Tax Commissioner, supra; Maguire v. Trefry, supra. ae 

#2 Conversely, in each case the state of the old domicil should have jurisdiction 
to tax that part, or with respect to that part, of the income which was acquired before 
the change. If the state of the old domicil purported to affix the liability as a tax 
on the parent property at the instant the income was created, it would in effect be 
a tax on the income. At all events it would be unobjectionable. See note 13, supra. 
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adjudication an order was entered barring the United States from participating 
in the estate. The Bankruptcy Act provides that “claims shall not be proved 
subsequent to one year after the adjudication.” Bankruptcy ACT oF 1898, 
§ 57 (n.); 30 Stat. at L. 544, 561. Held, that the order be affirmed. United 
States v. Lyttle, 66 N. Y. L. J. 1539 (C. C. A., 2d Circ.). 

In spite of the mandatory provision of the statute, it has been held that 
claims due the government need not be proved within a year. In re Stoever, 
127 Fed. 394 (E. D. Pa.). See also In re Prince & Walter, 131 Fed. 546 
(M. D. Pa.); In re William F. Fisher & Co., 148 Fed. 907 (D. N. J.); In re 
Cleanfast Hosiery Co., 4 A. B. R. 702 (S. D. N. Y.). One reason given is that 
statutes of limitations ordinarily do not bind the state. See Magdalen College 
Case, 11 Rep. 66b, 74b; Woop, Lumrations, 4 ed., § 52. See also United 
States v. Herron, 20 Wall. (U. S.) 251, 255. But because of the evident policy 
of having estates wound up speedily, the principal case properly disregards 
that argument. See In re Muskoka Lumber Co., 127 Fed. 886 (W. D. N. Y.); 
In re Sanderson, 160 Fed. 278 (D. Vt.). Secondly, it is urged that the statute 
of March 3, 1797, giving the United States priority in all insolvent estates, 
makes its claim independent of the Bankruptcy Act. See rStat. at L. 512, 515. 
This argument prevailed under the Bankruptcy Act of 1867. Lewis, Trustee, 
v. United States, 92 U. S. 618. But the Act of 1898 supersedes that statute 
where the two conflict. Guarantee Title & ‘Trust Co. v. Title Guaranty & 
Surety Co., 224 U.S. 152. The principal case therefore seems right, since the 
present statute provides that all claims must be filed within a year. A ques- 
tion remains as to the liability of the trustee due to the statute of March 2, 
1799. See 1 Stat. ATL. 627,676. Under previous bankruptcy acts, the United 
States could refrain from filing a claim, allow the assets to be distributed, 
and then hold the trustee personally. United States v. Barnes, 31 Fed. 705 
(Cire. Ct.,S. D. N. Y.). Cf. United States v. Murphy, 15 Fed. 589, 593 (Circ. 
Ct., D. Ind.). But the trustee can hardly be held for distributing an estate 
in which the United States has lost its right to participate. 


Bits AND Notes — ANOMALOUS INDORSER — INDORSEMENT BY CASHIER 
OF BANK AFTER DELIVERY TO PREVENT STOCK ASSESSMENT. — The plaintiff 
bank was holder of a note which the bank examiner ordered stricken from 
its list of assets. This would have impaired the bank’s capital and resulted 
in an assessment of stock and possibly receivership. It was agreed that the 
note should be retained as an asset upon indorsement by the defendant, the 
bank’s cashier. The plaintiff bank, which remained solvent, now sues upon 
the indorsement. Held, that the plaintiff cannot recover. Cripple Creek 
State Bank v. Rollestone, 202 Pac. 115 (Colo.). 

The defendant was clearly an indorser under the Negotiable Instruments 
Law. See N. I. L., § 63; 1912, 2 Mitts ANN. Stat., § 5113. Lightner v. 
Roach, 126 Md. 474, 95 Atl. 62; Walker v. Dunham, 135 Mo. App. 396, 
115 S. W. 1086. Since the indorsement was made after delivery, he is not 
liable without new consideration. American Multigraph Sales Co. v. Grant, 
135 Minn. 208, 160 N. W. 676; Zadek v. Forcheimer, 16 Ala. App. 347, 77 So. 
941. See r Wriuiston, Contracts, § 108. But consideration can be found 
in the requested non-action of the examiner. At least in the case of nego- 
tiable instruments, consideration need not move from the obligee or to the 
obligor. Gay v. Mott, 43 Ga. 252. See WILLISTON, ubi supra. The decision 
therefore is doubtful. In the first place, it may be questioned whether 
the defendant’s promise could in fact be regarded as conditional upon the 
bank’s insolvency. The purpose of the transaction was to protect creditors 
by having this note become a collectible obligation. This purpose would be 
defeated if the defendant’s liability depended upon judicial speculation about 
the bank’s financial condition when the note became due. Secondly, the 
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parol evidence rule might prevent showing such a condition. It is true that 
there may be a contingent delivery of an instrument. Burke v. Dulaney, | 
153 U.S. 228. See 4 WIcMORE, EVIDENCE, § 2409. But it would be a great 
extension of this rule to say that a promise unconnected with delivery could 
be only conditionally operative. And it is clear that if the promise is opera- 
tive, an oral condition of performance is invalid. Burns & Smith Lumber Co. 
v. Doyle, 71 Conn. 742, 43 Atl. 483; Northern Trust Co. v. Hiligen, 62 Minn. 
361, 64 N. W. goo. 


CONSTITUTIONAL LAw— Powers oF LEGISLATURE: TAXATION — TAXA- 
TION OF INCOME OF EMPLOYERS OF CHILD LaBor. — An act of Congress im- 
posed an annual tax upon income derived from industrial units in which during 
the year children had been employed otherwise than according to a schedule 
of ages and hours incorporated in the act. The plaintiff in the first of the cases 
below sought to enjoin the collection of the tax. The plaintiff in the second 
case sued to recover a tax paid under protest. Held, for the plaintiffs in both 
actions. George v. Bailey, 274 Fed. 639 (W. D. N. C.); Drexel Furniture Co. 
v. Bailey, 276 Fed. 452 (W. D. N. C.). 

For a discussion of the principles involved, see NorEs, supra, p. 859. 


CONSTITUTIONAL Law — Powers oF STATE LEGISLATURE — EXPULSION 
OF FOREIGN CORPORATION WHICH RESORTS TO FEDERAL Courts. — A statute 
of Arkansas requires the Secretary of State to revoke the license of any foreign 
corporation which brings suit against a citizen of the state in a federal court, 
or removes a suit brought by such a citizen to a federal court, and imposes a 
penalty for doing business after such revocation (1907 Acts OF ARK. 744, § 1; 
192t Stat. oF ARK., §§ 1831, 1832). The plaintiff, a foreign corporation 
licensed in Arkansas and doing exclusively domestic business there, seeks to 
enjoin the revocation of its license under the above statute. Held, that the 
statute is unconstitutional and that the injunction be granted. Terral, Sec’y, 
v. Burke Construction Co., U. S. Sup. Ct., Oct Term, 1921, No. 93. 

State statutes forbidding resort by foreign corporations to the federal courts 
have uniformly been held unconstitutional. Insurance Co. v. Morse, 20 Wall. 
(U. S.) 445; Harrison v. St. Louis, etc. R. R. Co., 232 U.S. 318. And in the 
case of foreign corporations engaged in interstate commerce, states have been 
restrained from revoking a license because the corporation did so resort. Hern- 
don v. Chicago, etc. Ry. Co., 218 U.S. 135; Wisconsin v. Phila. & Reading Coal 
Co., 241 U.S. 329. But the states were not thus restrained when the business 
conducted was exclusively domestic. Doyle v. Continental Ins. Co., 94 U. S. 
535; Security Mutual Life Ins. Co. v. Prewitt, 202 U. S. 246. Abandoning this 
distinction, the court now explicitly overrules the latter cases. These, however, 
were not clearly wrong. A state may absolutely debar a foreign corporation 
not engaged in interstate commerce. Hooper v. California, 155 U.S. 648. Cf. 
Internat. Textbook Co. v. Pigg, 217 U.S. 91. See 19 Harv. L. Rev. 291. And 
may subject it, when admitted, to special tax burdens and regulation. So. 
Bldg. & Loan Ass’n v. Norman, 98 Ky. 294, 32 S. W. 952. See 3 Coox, Cor- 
PORATIONS, 7 ed., §§ 696-700. A license, if granted, is doubtless a property 
right protected by the Fourteenth Amendment, yet its revocation because 
of the exercise of a right under the Federal Constitution is not necessarily a 
denial of due process. It is not plainly unreasonable for a state to require that 
a foreign corporation do business, if at all, on terms of absolute equality with 
those organized under, and fully amenable to domestic law. On the other hand, 
the policy against indirect state impairment of any constitutional right may, 
as the court now agrees, forbid a leveling process of the sort attempted by the 
Arkansas statute. See Harrison v. St. Louis, etc. R.R. Co., supra, at 328. Cf. 
Ex parte Young, 209 U. S. 123. 
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CONSTITUTIONAL LAW— SEPARATION OF PoOWERS—CuRATIVE LEGIS- 
LATION AFTER JUDICIAL DETERMINATION. — On an information in the nature 
of quo warranto against the members of a local board of education, judgment 
was given for the defendants. The supreme court reversed this judgment on 
the ground that their election was void because women, who had participated, 
were not entitled by law to vote, and remanded the cause to the lower court 
directing that a judgment of ouster be entered. Before this was entered, the 
legislature passed an act providing that where all inhabitants, regardless of 
sex, had voted for a board of education, such election was thereby declared 
valid. The judgment of ouster having nevertheless been entered, an appeal, 
based on the statute, was prosecuted. Held, that the judgment be affirmed. 
People v. Clark, 133 N. E. 247 (Ill.). 

Curative acts are usually valid if the enactment was originally within the 
power of the legislature. Stockdale v. Ins. Co., 20 Wall. (U. S.) 323. See 
CooLey, CONSTITUTIONAL LimITATIONS, 7 ed., 134-139, 330-331, 528-546. 
Nor does the pendency of litigation affect this principle. United States v. 
Heinszen & Co., 206 U.S. 370; State v. Manning, 14 Tex. 402. See 34 HARV. 
L. REv. 212. The intervention of a final judgment may, however, be material. 
If there has been no judgment, the operation of the statute is to clothe with 
de jure authority officers who have previously had an actual de facto existence. 
See People v. Stitt, 280 Ill. 553, 117 N. E. 784. Cf. Pennsylvania v. The 
Wheeling and Belmont Bridge Co., 18 How. (U.S.) 421; Western Union Tel. Co. 
v. Louisville and N. R. R. Co., U. S. Sup. Ct., Oct. Term, 1921, No. 259. But 
if a final judgment of ouster has been rendered, their existence even de facto 
has been terminated, and there is nothing upon which the statute can operate, 
unless it overturns the judgment. This would be an unconstitutional exercise 
of judicial power by the legislature. People v. Owen, 286 Ill. 638, 122 N. E. 
132. Cf. People v. Cowen, 233 Ill. 308, 119 N. E. 335. See Itt. Const., Art. 3. 
However, it seems that the legislature originally had power to make appoint- 
ments to the offices in question. Cf. People v. Morgan, go Ill. 558; People 
v. Hoffman, 116 Ill. 587, 5 N. E. 596, 8 N. E. 788. It is probable that the 
present statute might with propriety have been construed as making appoint- 
ments to them. The court, however, apparently overlooked this possibility. 
Despite the application by the court of the ordinary rule of presumption 
against a legislative intent to make a statute retrospective, it is evident that 
the statute was intended to supply a remedy for the situation in question. 
The decision seems, therefore, open to criticism. 


Equity — JURISDICTION — INJUNCTION BY CROPPER AGAINST LANDLORD 
Wao Srexs Forcisty To Oust Him FROM THE PREMISES. — The parties 
entered into a contract by which the defendant was to furnish the land and 
fertilizer, and perhaps the seed, and the plaintiff to furnish the tools and to 
perform the labor necessary to cultivate and harvest the crops. The crops 
were to be divided when harvested, and are now ready to harvest. The defend- 
ant, with others, attempted to kill the plaintiff, and by force to induce him 
to quit the contract. The plaintiff fears bodily harm if he attempts to continue 
the work, and prays that the defendant be enjoined from molesting the plain- 
tiff and that a receiver be appointed to harvest the crop. Held, that the prayer 
be granted. Bussell v. Bishop, 110 S. E. 174 (Ga.). 

Assuming, as the court does, that the plaintiff was an employee only, the 
appointment of a receiver to carry out the contract cannot be supported. 
The plaintiff had an action at law for breach of an implied promise not to 
hinder performance, or for breach of the defendant’s express promise in the 
event the defendant refused to perform.. See 2 W1LLIston, ConTRACTS, § 677. 
This remedy would have adequately protected the plaintiff’s rights under 
the contract. The crop was ready for harvesting, and damages, therefore, 
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could have been accurately assessed. Cf. Whitwood Chemical Co. v. Hardman, 
[1891] 2 Ch. 416. With respect to the interference with the personal security 
of the plaintiff, the court, in harmony with Georgia’s enlightened attitude 
toward preventive relief, properly restrained the defendant from further acts 
of violence. Cf. Stark v. Hamilton, 149 Ga. 227, 99 S. E. 861; Pavesich v. 
New England Life Ins Co., 122 Ga. 190, 50 S. E. 68. The justification for 
such relief is that money damages cannot be an adequate remedy for injuries 
tothe person. Unfortunately many courts are less enlightened. Cf. Ashinskyv. 
Levenson, 256 Pa. St. 14, 100 Atl. 491. See Roscoe Pound, “Equitable Relief 
Against Defamation,” 29 Harv. L. REv. 640. This defect is remedied in some 
states by statutes giving protection to those threatened with physical harm. 
See 1920 OrEG. Laws, § 1819; 1919 Mo. Rev. Star., §§ 3747, 3748. 


INSURANCE — ACCIDENT INSURANCE — INDEMNITY AGAINST CONSEQUENCES 
oF CRIMINAL NEGLIGENCE. — The assured held a policy of indemnity against 
loss from liability incurred on account of accident. Whilein an intoxicated con- 
dition and driving his automobile at an unlawful rate of speed, he struck and 
injured X, who died from his injuries. As a result the assured was convicted 
and sentenced to imprisonment for an offense under the criminal code. He 
now seeks indemnity from the insurer to the amount of a judgment recovered 
against him by the dependents of X. Held, that the plaintiff may not recover. 
O’Hearn v. Yorkshire Ins. Co., 21 Ont. W. N. 67 (Ont. Div. Ct.). 

Public policy does not necessarily prohibit contracts indemnifying against 
the consequences of an illegal act unless made with the deliberate purpose of 
accomplishing the act. Jewett Publishing Co. v. Butler, 159 Mass. 517, 34 
N.E. 1087; Peterson v. Chicago & N.W. Ry., 119 Wis. 197, 96 N. W. 532. See 
3 Wituston, Contracts, §1751. Accordingly, insurance of owners against 
the consequences of negligence in the maintenance or use of automobiles has 
been generally upheld in the absence of statutory inhibition. Gould v. Brock, 
221 Pa. St. 38, 69 Atl. 1122; Messersmith v. American Fidelity Co., 133 N. E. 
432 (N. Y.). If, then, the contract of insurance is valid, the fact that the 
assured’s tort may also amount to a statutory misdemeanor or even man- 
slaughter is not ground for denying him relief. Messersmith v. American Fidel- 
ity Co., supra; Tinline v. White Cross Ins. Ass’n, [1921] 3 K. B. 327. Cf. 
Taxicab Motor Co. v. Pacific Coast Cas. Co., 73 Wash. 631, 132 Pac. 393. If 
denied in these cases, the indemnity dwindles to the vanishing point, in view of 
statutes making criminal well-nigh every negligent act of the automobile oper- 
ator. See Messersmith v. American Fidelity Co., supra, at 432. Further- 
more, the real sufferer, if the principal case is followed, may often be the 
innocent victim of the accident. Allowing relief, on the other hand, will 
have but a remote tendency to encourage violations of the criminallaw. The 
insurance affords no protection from criminal responsibility. Cy. Patterson v. 
Standard Accident Ins. Co., 178 Mich. 288, 144 N. W. 491. Secondly, the mind 
of the man who acts negligently adverts to neither his civil nor his criminal 
responsibility. His case is clearly distinguishable from that of one who acts 
intentionally. In the latter case relief is properly denied. Cf. Burt v. Union, 
etc. Ins. Ass’n, 187 U.S. 362. See 21 Harv. L. Rev. 530. But cf. Murphyv. 
Metropolitan Life Ins. Co., 110 S. E. 178 (Ga.). 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
STATE REGULATION AND PRICE-FIXING IN THE WHEAT INDUSTRY. — The 
complainant, and other buyers of like character, are owners of elevators and 
purchasers of grain bought in North Dakota to be shipped and sold at terminal 
markets in other states. The grain is bought from the producer at Minne- 
apolis prices with a margin of profit added. The elevator operators ship to 
the highest bidder, but it is very unusual to get an offer from a point within 
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the state. A North Dakota statute provides as to sales between wheat pro- 
ducers and elevator operators: (1) that each operator must secure a license 
as deputy inspector; (2) that every purchase shall be based upon the system 
of grading and inspection established by the state inspector; (3) that upon 
complaint of a producer the state inspector may set a reasonable margin of 
profit in view of the Minneapolis prices. (1919 LAws or Norta Dakota, 
c. 138.) In the Circuit Court of Appeals, the complainant secured an in- 
junction against the enforcement of this statute as in violation of the Commerce 
Clause. Held, that the decree be affirmed. Lemke v. Farmers Grain Co., 
U. S. Sup. Ct., Oct. Term, 1921, No. 456. 

Wherever products move from producer to consumer across state lines, 
there is a practical problem to determine the point at which the process be- 
comes interstate commerce. The mere manufacture or production of a com- 
modity for interstate trade is not interstate commerce. Kidd v. Pearson, 
128 U. S. 1; Arkadelphia Milling Co. v. St. Louis & Southwestern Ry., 249 
U. S. 134, 149; Crescent Cotton Oil Co. v. Mississippi, U. S. Sup. Ct., Oct. 
Term, 1921, No. 41. But under the particular circumstances of the principal 
case, the majority properly emphasized the fact that purchasing grain prior 
to a regular course of interstate shipment and resale was closely connected 
with activities conceded to be interstate commerce. Dahnke-Walker Milling 
Co. v. Bondurant, U. S. Sup. Ct., Oct. Term, 1921, No. 30; MacNaughton Co. 
v. McGirl, 20 Mont. 124, 49 Pac. 651. Cf. Oklahoma v. Kansas Natural Gas 
Co., 221 U.S. 229. Since in regular course of business the wheat did arrive at 
an interstate market, it is unimportant that the complainant might have 
diverted any purchase toa local market. The Eureka Pipe Line Co. v. Hallanan, 
U. S. Sup. Ct., Oct. Term, 1921, No. 255; Dahnke-Walker Milling Co. v. Bon- 
durant, supra. The margin of profit section, then, constitutes a direct burden 
on interstate commerce by limiting possible returns. But though the sales 
are treated as a step in interstate commerce, there is no reason to condemn 
state inspection laws in the absence of Congressional action. Savage v. Jones, 
225 U.S. 501; McLean v. Denver & Rio Grande Ry., 203 U.S. 38. The minority 
rightly contended that the inspection and profit sections are separable and 
so the formershould stand. Presser v. Illinois, 116 U.S. 252. Cf. International 
Textbook Co. v. Pigg, 217 U.S. 91, 113. That this is a reasonable construction 
is emphasized by the fact that the legislation is directed at two distinct evils. 


LEGACIES AND DEVISES — LAPSED BEQUESTS — EFFECT OF LAPSE WHERE 
THE ESTATE IS INSUFFICIENT TO PAY ALL THE LEGACIES. — The testatrix by 
her will left a fund to be “‘set apart in trust to form an annual prize to be 
given to any domestic going through the Hostel .. . ,” a charitable organi- 
zation. The assets were insufficient to satisfy all the legacies, which abated 
ratably. After the death of the testatrix the Hostel changed its purposes 
and disclaimed any right to the fund. Held, that the fund be used to make 
up the deficiency in the other legacies. In re Fitzgibbon, 21 Ont. W. N. 319 
(High Ct. Div.). 

If the legacy had lapsed before it vested in possession, the lapse should 
not accrue to the benefit of the residuary estate until the legacies which 
had abated were paid in full. Jn re Tunno, 45 Ch. D. 66; Eales v. Drake, 
1 Ch. D. 217. See THEOBALD, WILLS, 7 ed., 156 e¢ seg. It seems, how- 
ever, that the legacy did vest in possession. On the failure of the trust the 
claim of the legatees must, therefore, arise by way of “resulting trust.” Cf. 
Hopkins v. Grimshaw, 165 U.S. 342. And it is important to consider whether 
such a trust would be too remote because of the Rule against Perpetuities. 
A distinction is made between determinable charitable trusts and charitable 
trusts in perpetuity. In the former cases a resulting trust to the residuary 
legatees is allowed upon the termination of the trust. In re Blunt’s Trusts, 
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[1904] 2 Ch. 767; In re Randell, 38 Ch. D. 213. If there are unpaid legatees 
the trust might well be held to result to them. The Rule against Perpetuities 
does not apply here because the resulting trust is a vested interest. See 
Gray, RULE AGAINST PERPETUITIES, 3 ed., §§ 327 a, 603i. But where the 
charitable trust is in perpetuity, a gift over, even to the residuary legatees, 
is void. In re Bowen, [1893] 2 Ch. 491. See GRAy, op. cit. §§ 603-603 i. The 
gift in the principal case was clearly in perpetuity ‘Though there was no 
gift over, it seems inconsistent for the court to declare a resulting trust in favor 
of the unpaid legatees when it would hold an express gift over to them void. 
A resulting trust, whether rightly or wrongly, is allowed in favor of the 
testatrix’s heirs or next of kin. Jenkins v. Jenkins University, 17 Wash. 160, 
49 Pac. 247. See Hopkins v. Grimshaw, supra, at 355. See GRAY, op. cit., 
§§ 327 a, 603 a-603i. But it is against the spirit of the rule to widen the 
class to whom the trust may result. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — REFUSAL TO RE- 
TRACT AND CONDITIONAL PRIVILEGE. — The defendant published a partially 
erroneous article, criticizing chiropractors, who brought an action therefor. 
Malice was not proved. Held, that judgment be entered for the defendant. 
It was suggested that a refusal to retract might have changed the result. 
Palmer School v. Edmonton, 61 D. L. R. 93 (Alta. Sup. Ct.). 

For a discussion of the suggestion, see NOTES, supra, p. 867. 


Liens — ATTORNEY’S LIEN— COMPELLING DISCHARGED ATTORNEY TO 
GivE Up Papers TEmporARILy. — A solicitor, who through no fault of his 
own was discharged from his employment in an action for the dissolution of 
a partnership, claimed a lien on certain partnership papers in his hands. His 
former employer sought to compel the solicitor to turn them over to his 
successor. Held, that he must do so, “subject to the lien,” the papers to be 
returned after use. Dessau v. Peters, Rushton & Co., [1922] 1 Ch. 1. 

A trustee in bankruptcy desired the bankrupt’s charter and minute book, 
held by the bankrupt’s solicitor under claim of lien, and prayed that the 
solicitor be compelled to give them up, subject to the lien, and to be returned 
after use. Held, that the prayer be granted. Re Andrew Motherwell, Lid., 
21 Ont. W. N. 108 (High Ct. Div.). 

Usually a lien need not be surrendered until the debt for which it is security 
is discharged. Davis v. Davis, 90 Fed. 791 (Circ. Ct., D. Mass.); Im re Faith- 
full, L. R. 6 Eq. 325; Lord v. Wormleighton, 1 Jac. 580. Cf. Matter of Hollins, 
197 N. Y. 361, 90 N. E. 997; Leszynsky v. Merritt, 9 Fed. 688 (S. D. N. Y.); 
Cunningham v. Widing, 5 Abb. Pr. (N. Y.) 413. See 1 Jones, LIENs, 3 ed., 
§§ 113, 122 a, 135, 136. But where the papers upon which a solicitor claims 
a lien are needed to facilitate adjudication of the rights of third persons, as 
in administration and winding-up proceedings, the English courts subordinate 
the solicitor’s rights to the interests of third-party litigants and compel him 
to release his lien temporarily. In re Hawkes, [1898] 2 Ch. 1; In re Boughton, 
23 Ch. D. 169; Belaney v. Ffrench, L. R.8 Ch. 918. Cf. Newington Local Board 
v. Eldridge, 12 Ch. D. 349. This emasculates the lien, for use in the imme- 
diate litigation may destroy the value of the papers to the client, and hence 
their security value to the solicitor. See Davis v. Davis, supra, at 792; In 
re Faithfull, supra, at 327; Batten v. Wedgewood Co., 28 Ch. D. 317, 320. 

On the other hand, the solicitor can have no greater right than his client 
could give him, and where the client could be made to protluce papers 
on subpena duces tecum, ordinarily the solicitor should be compelled to. In re 
Cameron’s Coalbrook, etc. R. Co., 25 Beav.1; Hope v. Liddell, 7 De G., M. & G. 
331; Jackson v. American Cigar Box Co., 141 App. Div. 195, 126 N. Y. 
Supp. 58. See Vale v. Oppert, L. R. 10 Ch. 340, 342. But where the claim 
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of the solicitor is actually competing with the unsecured claims of third 
parties, as in bankruptcy proceedings, there seems no ground for depriving 
him of the advantage which his lien gives him. The tendency of some of the 
English cases to restrict the right to make the solicitor give up papers for 
use in litigation recognizes this. In re Rapid Transit Co., [1909] 1 Ch. 96; 
Boden v. Hensby, [1892] 1 Ch. 101; In re Capital Ins. Ass’n, 24 Ch. D. 408. 


RAILROADS — REGULATION OF RATES — POWER OF INTERSTATE COMMERCE 
COMMISSION OVER INTRASTATE RaTES.—Section 15a of the Interstate Com- 
merce Act, as amended by the Transportation Act of 1920, requires the Interstate 
Commerce Commission to prescribe rates so that the carriers as a whole or in 
groups shall earn an aggregate net income equal to a reasonable return on the 
aggregate value of their properties engaged in transportation. (41 Stat. AT 
L. 488.) Section 13 of the Act empowers the commission to fix intrastate rates 
when it finds such rates cause an undue discrimination against interstate com- 
merce. (41 Stat. ATL. 484.) In conformity with the Act, the commission 
ordered increased passenger rates for the carriers in the group of which the 
Wisconsin carriers were a part. The Wisconsin Railroad Commission refused 
to grant this increased intrastate rate on the ground that a state statute pre- 
scribed a lower maximum. The Interstate Commerce Commission found 
that there was an undue discrimination against interstate commerce, and 
ordered the intrastate rates increased. The carriers filed a bill in equity to 
enjoin the state commission from interfering with this order. An interlocu- 
tory injunction was granted. The state commission appealed. Held, that 
the decree be affirmed. Railroad Commission of Wisconsin v. Chicago, Bur- 
lington & Quincy Railroad Company, U.S. Sup. Ct., Oct. Term, 1921, No. 206. 

For a discussion of the principles involved, see NoTEs, supra, p. 864. 


SALES — IMPLIED WARRANTIES — PLACE AT WHICH Goops Must BE SAL- 
ABLE. — The plaintiffs bought mineral waters from the defendants f. o. b. 
London, for resale, as the defendants knew, in Argentine. There was no reliance 
on the seller’s judgment. The goods were analyzed on their arrival in Argen- 
tine by the government and found to contain salicylic acid and, therefore, were 
unsalable under Argentine laws. The plaintiff sues for a breach of the seller’s 
implied warranty of merchantability. Held, that the warranty of merchanta- 
bility did not embrace legal salability. Sumner, Permain & Co. v. Webb, 
[1922] 1 K. B. 55. 

Goods merchantable at one place may not be so at another. If the goods 
are merchantable at the place where they are when title is taken there is no 
breach of the warranty of merchantability. Collins v. Tigner, 5 Del. 345, 60 Atl. 
978. Cf. Perkins v. Whelan, 116 Mass. 542. See WILLISTON, SALES, § 212. But 
if the goods are not merchantable at the place where title passes, though mer- 
chantable at the place the buyer contemplates using them, there has been a 
breach of the warranty, since merchantable goods have not been furnished, 
but goods that would be merchantable if somewhere else. Thus the seller’s 
knowledge of contemplated use elsewhere is immaterial. If the buyer desires 
a warranty that the goods be merchantable at a place other than that where 
title is taken, he should not only make known to the seller that the goods are 
to be used at such other place, but he should rely upon the seller’s judgment 
to furnish goods reasonably fit for such purpose. SALE oF Goons Act, 56 & 
57 Vicr., c. 71, § 14 (1); Untrorm SAEs Act, § 15 (1). Any such reliance on 
the seller’s judgment was negatived on the facts in the principal case and the 
only question, therefore, was whether the goods were merchantable in London 
where title passed. Congdon v. Kendall, 53 Neb. 282, 73 N. W. 659. See 
WILLISTON, op. cit., § 280. Since no English drug law was violated, the discus- 
sion of whether or not legal salability is an element in merchantability seems 





RECENT CASES 887 


quite unnecessary. When the latter question is squarely raised, it is to be hoped 
that the English court will renounce its present views and return to those 
expressed in the Niblett case. Niblett v. Confectioner’s Materials Co., 125 
L. T. R. 552 (C. A.). See 35 Harv. L. REv. 477. 


SALES — RicHts AND REMEDIES OF SELLER—ErFrFecT oF NOTICE TO 
BuYER OF INTENDED RESALE BY UNPAID SELLER. — The plaintiff sold goods 
to the defendant, retaining a lien for the purchase price. Upon the defendant’s 
default, the plaintiff gave him notice of intention to resell, naming the time, 
place, and terms of the resale. The defendant made no objection. The 
plaintiff brought suit for the difference between the resale price and the 
contract price. In answer, the defendant asserted that the circumstances of 
the resale made it unreasonable. Held, that judgment be entered for the 
plaintiff for the full amount claimed. Pride v. Marshall, 131 N.E. 183 (Mass.). 

For a discussion of the principles involved, see NoTEs, supra, p. 870. 


SALES — WARRANTIES: REMEDIES FOR BREACH — BuyYER’S VOLUNTARY 
RESCISSION OF SuB-ContRACT. — The plaintiff sold a horse to the defendant 
with warranty of age. The defendant resold it without warranty of age. On 
ascertaining that the horse was older than supposed, the sub-purchaser com- 
plained to the defendant, who voluntarily rescinded the sub-contract. In an 
action brought for the purchase price, the defendant counterclaims for damages 
in breach of warranty. Held, that the counterclaim be dismissed. Pointer v. 
Robinson, [1922] 1 W. W. R. ot (Aita.). 

The dismissal of the counterclaim was wrong. The court seems curiously 
to have confused direct and consequential damages. The defendant counter- 
claims for damages directly sustained by reason of the failure of the horse to 
conform to the warranty, and the seller must make good the statements the 
truth of which he warranted. See WILLISTON, SALES, § 613. The defendant 
does not claim consequential damage, nor is there any. The existence of the 
sub-contract and the cause or effect of its rescission are, therefore, immaterial 
in the present controversy between the original buyer and seller. Walliams 
v. Agius, [1914] A. C. 510; Union Selling Co. v. Jones, 128 Fed. 672 (8th Circ.); 
Hallam v. Bainton, 60 C. S. C. 325, [1920] 2 W. W. R. 296. The counter- 
claim should be allowed both at common law and under the Sales Act. See 
Untrorm Sates Act, § 69. See WILLISTON, SALES, §§ 603 ef seq. 


SALVAGE — RECOVERY WHEN REQUESTED SERVICE CONFERS NO BENEFIT. 
— The steamer D answered the distress call of the steamer M and stood by 
for two days, making unsuccessful attempts to get a towline aboard. When 
she had finally succeeded she was dismissed because of the arrival of a vessel 
sent by the owners of the M to do the towing. The latter ship towed the 
M to safety. Held, that the D was entitled to a salvage award. The Man- 
chester Brigade, 276 Fed. 410 (E. D. Va.). 

Salvage awards for unsolicited service ordinarily depend on benefit con- 
ferred. The Huntsville, 12 Fed. Cas. No. 6916 (E. D. S. C.); The City of 
Puebla, 153 Fed. 925 (N. D. Cal.); The Edward Hawkins, Lush. Adm. Rep. 515. 
A requested service stands differently. A request indicates immediate danger, 
or chance of success not great enough to call forth volunteers. Or again, the 
request may be the means of communication of the danger; that is, in this 
last case, possible relief is not in the immediate neighborhood and capable 
of judging for itself the chances of success, but must be called from a dis- 
tance. In all these cases in order that salvage will be attempted, and 
promptly enough, some reward not contingent upon success must be offered. 
The law recognizes this by permitting a salvage recovery when a requested 
service has not proved beneficial, if the property is otherwise saved. The 
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Undaunted, Lush. Adm. Rep. 90; The Melpomene, L. R. 4 Adm. 129; The Sabine, 
tor U. S. 384, 390 (semble). -For ease in administration, whether or not in 
fact a request indicates one of the three situations above enumerated, is not 
gone into. Normally it does. In the cases cited the failure to succeed was 
due to accident, storm, or the like. If due to wilful abandonment salvage is 
not allowed. The Algitha, 17 Fed. 551 (D.Md.). Cf. The Henry Steers, Jr., 110 
Fed. 578 (E.D.N.Y.). The case of dismissal, if not for misconduct, seems as- 
similable to the former rather than to the latter class of cases. The principal 
case, therefore, issound. The Maude, 3 Asp. Mar. L. Cas. 338. See KENNEDY, 
Crvit SALVAGE, 2 ed., 41. 


SPECIFIC PERFORMANCE — PARTIAL PERFORMANCE WITH COMPENSATION — 
REFUSAL OF WIFE TO JOIN IN DEED TO ComMUNITY PROPERTY. — The plain- 
tiff contracted to transfer land worth $15,000 to the defendant, who in return 
was to assume a mortgage of $6000, and deliver notes to the amount of $4000 
and a deed to lots valued at $5000. All the land in question was community 
property, which by statute the husband cannot convey unless the wife join 
in the deed. (1919 IpaHo Comp. Star., c. 184, § 4666.) The plaintiff tendered 
a deed duly executed by himself and wife. The defendant, whose wife would 
not join in a deed, refused to accept the conveyance. The trial court ordered 
that the defendant perform within thirty days, or that judgment for $9000 be 
entered against him. Held, that the judgment be reversed. Childs v. Reed, 
202 Pac. 685 (Ida.). 

The decision cannot be supported upon the ground that there is absence 
of mutuality of remedy. The defendant can be amply protected by a decree 
which is conditional on the plaintifi’s performance. Logan v. Bull, 78 Ky. 
607, 617. Cf. Mullens v. Big Creek, etc. Iron Co., 35 S. W. 439, 442 (Tenn. 
Ch. App.). See 16 Harv. L. REv. 72; 34 Harv. L. REv. 336. But the case 
may be supported upon another ground. Since the sale was not executed, at 
law the plaintiff can recover not the value of his land but merely damages for 
the breach of contract. Bensinger v. Erhardt, 74 App. Div. 169, 77 N. Y. 
Supp. 577. See 3 WILLISTON, ConTRACTS, § 1399. Contra, Gray v. Meek, 
199 Ill. 136, 64 N. E. 1020. The trial court must, then, have proceeded on 
a theory of specific enforcement with compensation. Such relief would sub- 
ject the defendant to an affirmative liability which was never contemplated; 
it would be a remaking of the contract on a much more elaborate scale than 
is done in cases where a vendor is compelled to remit a portion of the purchase 
price. See Sternberger v. McGovern, 56 N. Y. 12. See also 25 Harv. L. REv. 
731. But see Mundy v. Irwin, 20 N. Mex. 43, 145 Pac. 1080. Furthermore, 
the plaintiff, to satisfy the judgment against the husband, might [levy execu- 
tion upon the very land which the wife refused to convey. Holt v. Empey, 32 
Ida. 106, 178 Pac. 703. The policy of the statute which requires her consent 
to a conveyance of community property would seem to forbid that she be 
subjected to the strong indirect pressure which a money judgment would 
involve. Cf. Riesz’s Appeal, 73 Pa. St. 485. 


STATUTES — INTERPRETATION — ENLARGING THE SCOPE OF ONE STATUTE 
TO CONFORM WITH THE PoLicy oF ANOTHER. — A mother sued under a statute 
for the negligent killing of her illegitimate child. (1911 Mp. ANN. Cong, Art. 67, 
§2.) Another statute gave mutual rights of inheritance to a mother and her 
illegitimate children. (1911 Mp. ANN. Cong, Art. 46, § 30.) The defendant 
demurred. Held, that the demurrer be sustained. Smith v. Hagerstown & 
Frederick Ry. Co., 114 Atl. 729 (Md.). 

The word “child,” both at common law and as used in death acts, is a 
word of art meaning “legitimate child.” Dickinson v. Northeastern Ry Co., 
2H. & C. 735, 9 L. T.R. 299; McDonald v. Pittsburgh, C. C. & St. Louis Ry. 
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Co., 144 Ind. 459, 43 N. E. 447; Alabama & Vicksburg Ry. Co. v. Williams, 
78 Miss. 209, 28 So 853 Some courts have held that a statute giving 
mutual rights of nheritance to an illegitimate child and its mother mani- 
fests a broad policy or the legislature to abridge the legal distinction be- 
tween legitimate and illegitimate offspring, and have accordingly enlarged 
the sense of the death statute to include the case of the illegitimate child. 
Marshall v. Wabash R. R. Co., 120 Mo. 275, 25 S. W. 179; Security Title 
Co. v. West Chicago R. R. Co., 91 Ill. App. 332. The argument is that 
statutes should be construed as beneficially as possible and that the courts 
should hesitate to restrict the scope of progressive legislation. See SEDGWIcK, 
STATUTORY CONSTRUCTION, 2 ed., 308, 311. See Roscoe Pound, “Common 
Law and Legislation,” 21 Harv. L. REv. 383, 407. But incapacity to inherit 
is only one consequence of illegitimacy. It would not, therefore, seem proper 
to find in a statute aimed at this evil an expression of general policy which 
would justify the court in enlarging the scope of the death act. Atkinson 
v. Anderson, 21 Ch. 100. See Commonwealth v. Herrick, 6 Cush. (Mass.) 465. 
The harsh result of the principal case is unavoidable. Robinson v. Georgia 
Railroad, etc. Co., 117 Ga. 168, 43 S. E. 452. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — FEDERAL 
AGENCY: STATE TAXATION OF INCOME FROM LEASES OF INDIAN LANDS. — By 
statute Oklahoma taxes the entire net income of every person in the state 
from whatever source derived, except such as is exempt by some law of the 
United States or of the state. (1915 OKLA. SESSION Laws, c. 164.) The de- 
fendant was an instrumentality used by the United States to carry out its 
duties to the Indians. Proceedings were instituted under the statute to hold 
the defendant liable for the net income which he derived as lessee of restricted 
Indian lands. Held, that the tax is invalid. Gillespie v. Oklahoma, U. S. 
Sup. Ct., Oct. Term, 1921, No. 322. 

Where a state purports to levy a tax on income derived from interstate 
commerce, a distinction is taken between a tax on gross and one on net income. 
The former is in reality an excise upon the act of engaging in interstate com- 
merce and therefore prohibited. See Thomas R. Powell, “Indirect Encroach- 
ment on Federal Authority,” 32 Harv. L. REv. 374, 377. But a tax on net 
income may be upheld as a property tax on the net income itself. United 
States Glue Co. v. Oak Creek, 247 U.S. 321. In the principal case, it was 
argued that whereas in previous cases invalidating taxes on income derived 
from Indian lands, the taxes had been on gross income, the present tax should, 
by analogy, be upheld. But property engaged in interstate commerce is sub- 
ject to state taxation. Marye v. Baltimore & O. R. R. Co., 127 U.S. 117, 123; 
Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18. On the other hand, 
the leases from which the present income was derived are not. Indian Terri- 
tory Illuminating Co. v. Oklahoma, 240 U. S. 522. This differentiates the 
cases, for where property from which income is derived is not taxable, the 
income itself must be exempt. Opinion of the Justices, 53 N. H. 634; State 
Bank v. Commonwealth, 9 Bush. (Ky.) 46. Cf. Peck & Co. v. Lowe, 247 U.S. 
165; Weston v. City Council of Charleston, 2 Pet. (U. S.) 449. The court was, 
therefore, correct in refusing to follow the supposed analogy. 


TAXATION — WHERE Property May Bre Taxep — INcOME — EFFECT OF 
CHANGE oF Domicit.— A was domiciled in New York until January, 1918, 
when she acquired a domicil in Massachusetts. An income tax was 
and collected in Massachusetts based on a return showing the income A had 
received in 1917. She brings proceedings for abatement on the ground that 
it was beyond the jurisdiction of Massachusetts to levy the tax. Held, that 
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( is entitled to the abatement. Hart v. Tax Commissioner, 132 N. E. 621 
Mass.). 
For a discussion of the principles involved, see NoTEs, supra, p. 876. 


TROVER AND CONVERSION — MISDELIVERY BY A BAILEE — INVOLUNTARY 
BatLMENtT. — The plaintiff, under a contract to deliver the X bond to the 
defendant, delivered the Y bond instead. The delivery was made by a mes- 
senger, who dropped the bond through a receiving slot on to the defendant’s 
desk. The latter promptly opened an opaque window opening into the cor- 
ridor from which the delivery was made, and gave the bond to a stranger, who 
answered when the defendant called the name of the plaintiff’s firm. The 
plaintiff sued for a conversion. Held, that the plaintiff recover. Cowen v. 
Pressprich, 192 N. Y. Supp. 242 (Sup. Ct.). 

For a discussion of the principles involved, see NOTES, supra, p. 873. 


WILLs — ConsTRUCTION — DETERMINATION OF CLASSES. — The testator 
devised a part of his estate to M for life, and then to her issue, and if she should 
leave no issue, then to the testator’s next of kin, to be divided among them 
equally, per stirpes. M was one of three next of kin at the testator’s death. 
Upon the death of M, without issue, the trustee brings a bill for construction 
of the above will. Held, that although the next of kin as a class are deter- 
mined at the death of the testator, M is excluded therefrom. Close v. Benham, 
115 Atl. 626 (Conn.). ; 

Where there is a gift over to the testator’s heirs or next of kin after a life 
estate, and no contrary intent appears, the class is determined as at the death 
of the testator, thus giving the words their natural meaning and conducing 
to the early vesting of estates. Holloway v. Holloway, 5 Ves. 399; Stokes v. 
Van Wyck, 83 Va. 724, 3 S. E. 387. See THEOBALD, WILLS, 7 ed., 340. The 
fact that the life tenant is the sole heir or next of kin does not militate against 
this rule of construction. Himmel v. Himmel, 294 Ill. 557, 128 N. E. 641; 
Dove v. Torr, 128 Mass. 38. And if, as in the principal case, he is only one of 
several next of kin, there is still less reason for deducing from the terms of the 
devise an intent to exclude him from the class. Tuttle v. Woolworth, 62 N.J. Eq. 
532, 50 Atl. 445; In re Winn, [1910] 1 Ch. 278. The testator may well 
have desired to limit the remainder to the life tenant’s issue, before throwing 
open the estate upon default of such issue, to the general heirs of the life tenant. 
See Kates, Estates, Future INTERESTS, ETC., 2 ed., § 572. In fact the 
general rule is sometimes followed in spite of special context suggesting a con- 
trary intent. Brown v. Brown, 253 Ill. 466, 97 N. E. 680. See 8 Int. L. Rev. 
121. See also Kates, CASES ON FuTURE INTERESTS, 372, n. It is not, how- 
ever, followed where obvious incongruity would result, e. g., where the first 
taker is given a fee, divested of it by the condition, and then as sole heir re- 
vested in it by the gift over. Welch v. Brimmer, 169 Mass. 204, 47 N. E. 699. 
See 11 Harv. L. REv. 346. The instant case, in excluding the life tenant from 
among the next of kin, is an example of the undesirable tendency in some 
American courts to invent an intent where none appears, instead of applying 
a settled rule of construction. See Gray, NATURE AND SouRCEsS oF Law, 
2 ed., 173-176. See also 30 Harv. L. REV. 372. 
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Stor1A Dex Drrirro Itatiano. By Giuseppe Salvioli. _ Eighth edition. 
Turin: Unione Tipografico-Editrice Torinese. 1921. pp. xv, 851. 


This new edition of a well-known work is much more than a new edition. 
It is a new book, recast and rewritten from end to end, and in its new form is 
indeed a model of what a history of a particular body of modern law should be. 
Paraphrasing the author’s statement in the preface, his design is to keep always 
in touch with the social basis on which Italian law has been formed, with the 
atmosphere in which it exists and with Italian society in its economic, polit- 
ical, religious and moral life. Hence, he tells us, he has sought to write “the 
social, economic and juridical history of the Italian people, at least in its main 
lines, as an organic and indivisible whole.” ‘To write the history of law in this 
way, as both a part of jurisprudence and a part of sociology, one must be philos- 
opher and economist and sociologist as well as historian and jurist. Professor 
Salvioli rises entirely to the high measure of the task which he set himself. 

He does not tell the story of Italian law merely as the culmination of a long 
development of Roman law with some contaminations from Germanic law 
nor in terms of a gradually Romanized body of Germanic law by which Roman 
law was more and more absorbed and assimilated. Nor is his selection and 
interpretation of materials governed consciously or subconsciously by notions 
of a “ juridical consciousness” or the “‘spirit of the people” or the “genius of 
the race” or by hard and fast laws of evolution. He is thoroughly aware of all 
that has been achieved in recent criticism of history-writing. Without falling 
into a mere chronological recital of detailed events and doctrinal phenomena 
as equally significant and equally insignificant, he avoids the ‘‘exaggerations 
of historicism.” ‘Historical method in the moral sciences,” he says, ‘“‘is what 
the experimental method is in the biological sciences.” ‘Through it we may 
make jurisprudence an inductive science, founded upon generalizations of 
past experience. Hence one aim in the writing of legal history is to show the 
“bonds that unite the legal precepts of the past to those of today” and by 
investigating the origins, the development and the component elements of 
the legal precepts that have obtained among a people, and the forces that have 
modified them, to enable us to shape and apply legal materials intelligently 
and effectively in view of the social, economic, political and moral conditions 
of today. Legal history must hold a chief place in the prolegomena to all 
projects for improvement of the law; and the demand for improvement of 
law is always with us. The law of the day, formed historically with reference 
to demands of the past,’ always contains elements and precepts that are ill- 
adjusted to or even run counter to the socialand moral requirements of the time. 
A merely analytical or rationalist critique of these will not suffice for purposes 
of law reform, as American experience with codes of civil procedure has illus- 
trated abundantly. Nor will an idealistic historico-analytical critique avail. 
As a rule it does no more than intrench legal institutions ‘and legal precepts 
by finding a historical idea behind them. The broader historical method that 
sees in legal institutions and rules and doctrines, not a simple picture of an 
evolution of pre-existing legal materials by the inherent force of something 
within them, but a complex picture of a diversified mass of historically given 
legal materials, “springing from the social soil,” upon which jurists and law- 
makers work partly with their inventive faculties but chiefly with methods 
of trial and error acquired by experience, so that legal precepts conform on 
the whole and in the end to “the economic structure of a people, its grade of 
civilization, its political organization and its moral and religious ideas” — 
this method gives a solid foundation for a science of law and an assured basis 
for doing things effectively in keeping the law abreast of the requirements of a 
continually changing social order. 
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Attention of the future historian of Anglo-American law may be directed 
particularly to the weight given to religious influence (e. g., pp. 12, 631 ff.). 
Under the reign of rationalism and later under the reign of mechanical posi- 
tivism it became fashionable to ignore this. The American legal historian 
who feels, as he must, Puritan ideas at work on every side in the shaping of 
American law as it stood in the nineteenth century, will do well to note how 
Italian law in its formative period responded in so many connections to the 
pressure of religious ideas. During the ascendency of the ethical idealistic 
interpretation of legal history the moral element was given prominence. But 
it was put in terms of a narrowly conceived idea of right so that the significance 
of religious and moral ideas of the time and place was not brought out. The 
historian of English equity also, when he treats of the doctrinal development 
of the subject, must reckon with the moral ideas of writers on theology, with 
the results worked out by casuists and probablists, and with the applications 
of religious ideas to practical morals, which were part of the atmosphere in 
which equity was long administered, if he is to understand equity doctrine 
aright. Here too he may get more than one hint from Professor Salvioli’s 
story of the effect of these upon the development of the Italian law of obliga- 
tions. ; 

In the actual treatment of Italian legal history, Professor Salvioli has followed 
a systematic rather than a chronological method; he has not told the story 
century by century nor “‘period”’ by period, but has set off ideological types, 
as it were, and has not hesitated to tell of them as overlapping in point of 
time. Thus in Part I, treating of the sources, we have (1) the Germanic period 
(A. D. 568-1100), (2).the feudal period (888-1100), (3) the communal period 
(1100-1450), (4) the science of law, based on the Roman law of Justinian (1100 
to the present) and (5) legislation (1400-1920). Then follows a history of 
public law (Part II) in which he takes up successively (1) the political order- 
ing of Italy, under three heads, namely, the ‘Germanic intermezzo” between 
Roman administration and the rise of modern political ideas on Byzantine 
lines upon the basis of Justinian’s texts, the Italian revival, and the rise and 
development of political theory, and (2) the social ordering of Italy, under four 
heads, namely, Germanic society, society in the feudal epoch, society in the 
communal epoch, and modern society. The discussion of the economic and 
class organization of society and its relation to legal institutions, under each of 
these heads, is most enlightening. Next comes a doctrinal and institutional 
history of private law (Part III) in which, however, the story is not told as one 
of the development of each doctrine or of each institution by force of an inher- 
ent faculty or as the unfolding of an inherent idea, nor, on the other hand, as a 
series of unique events unconnected with each other or with anything else. One 
is made to feel how thoroughly the doctrinal and institutional legal history 
of a people is but a part of its whole history, and how completely social and 
economic and political and legal history are but ways of looking at that history 
from particular standpoints and for particular purposes. Finally there is a 
history of penal law (Part IV) and of procedure (Part V). There is a full 
general bibliography (from which Holdsworth’s History of English Law is 
missing) and rich special bibliographies on every point, which of themselves 
make the book exceptionally valuable for general purposes. 

; Roscoe Pounp. 





Tue Law oF Sates. By John Barker Waite. Chicago: Callaghan & Co. 
1921. pp. xii, 385. 


Owing to its brevity Professor Waite’s treatise on Sales will appeal pri- 
marily to the lay reader and to the law student, rather than to the trained 
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practitioner, despite the hope expressed in the preface that it will be equally 
useful to all three. The opening chapters on general principles and transfer 
of title are admirable for this purpose. They will be especially helpful in mak- 
. ing it clear how far the various questions involved are of fact or of law. But, 
unfortunately, with the more complex questions raised by inspection and 
warranty the discussion becomes far less clear. Failure to inspect is discussed 
in one breath as a waiver cf condition to a suit by the seller, and in the next 
as a factor in defending a suit brought by the buyer. Similarly on page 175 we 
are told that a warranty is something that “does not relate to title” and that 
“the goods could not be rejected for breach of it.” Yet on page 182 the reader 
is told that “there is rather hopeless conflict as to whether property purchased 
can be returned for breach of warranty.” It is no answer that the trained 
lawyer might detect Professor Waite’s meaning despite such apparant con- 
flicts — the student will probably be quite at sea. As if to make sure of this 
result the author, for some unexplained reason, has placed the discussion of 
actions by the buyer for damages for breach of warranty in a section entitled 
“Title, but not Possession, Acquired by Buyer.” 

The point, however, which will probably cause most disagreement with the 
author is his almost complete disregard of the various Uniform Acts. From 
the beginning to the end of the text there is not a single word of comment on 
the Sales Act, and with one exception (p. 206) the footnotes are confined to a 
bare citation to the proper sections. It is true that the Act appears in the 
Appendix, and that the author in his introduction to it states that it is un- 
necessary to comment on it, as “the reader can interpret it equally well for 
himself.” But this assumption, whether or not it is true for the lawyer, is 
more than doubtful for the student orJayman. Will such readers notice that 
Sec. 5 (3) may conceivably have some bearing on the doctrine of potential 
ownership? Or that Sec. 62 introduces a wholly new notion as to stoppage in 
transitu against a bona fide purchaser for value of a non-negotiable bill of lad- 
ing? Or that Sec. 20 (4) raises some very interesting problems as to the pos- 
sible “ negotiability ” under certain circumstances of goods formerly represented 
by a negotiable bill of lading indorsed in blank? As for the Bills of Lading 
Act, it is referred to exactly once (p. 211 n.), where the reader is told to see 
“the related provisions” of that act —a rather vague direction, as the act 
is seemingly cited as foundation for the statement that according to some au- 
thority “the buyer of a bill of lading in possession of the seller is no better off 
than he would have been had the seller merely possessed the goods them- 
selves.” Not a single reference is made to the Warehouse Receipts Act so as 
to give the reader notice of it and enable him to try his hand at interpreting 
it for himself. But the most surprising feature is probably the fact that the 
author is able to pass through the entire topic of conditional sales without any 
hint of the Uniform Act on that subject. The increasing importance of these 
— will mean a sharply limited period of usefulness for Professor Waite’s 

E. W. PUTTKAMMER. 





Wits, Estates, AND Trusts. A manual of law, accounting, and procedure, 
for executors, administrators, and trustees. By Thomas Conyngton, 
Harold C. Knapp, and Paul W. Pinkerton. New York: The Ronald 
Press Company. 1921. Vol. I, pp. xviii-355; Vol. II, pp. xii, 356-825. 


What Mr. Newhall has done for Massachusetts these co-authors have en- 
deavored to do for all jurisdictions; and they have succeeded in producing a 
valuable practical manual of general principles of the law of Wills, Estates, 
and Trusts. The two volumes contain about seven hundred pages of text, and 
in addition to a collection of forms, between five hundred and six hundred 
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judicial decisions cited in the appendix. The book, therefore, brings the reader 
in closer touch with the trend of the cases than most manuals. The first 
volume in two parts covers the making of a will and the settling of an estate, 
and in the last part the difficult questions of taxation. The second volume . 
discusses trusts, banks, and trust companies as trustees, and contains a par- 
ticularly useful treatment of accounting for estates of decedents by Mr. Pink- 
erton, C. P. A. The forms in Part VII are also to be commended. It isa 
book from which to get hints and good advice, practical and ethical, even 
though larger treatises may have to be resorted to for the preparation of a 
brief. And the lawyer who wishes to make sure that he has overlooked no 
general point of importance will find these clearly written little volumes of 
considerable assistance. We question, however, whether it would not have 
been better to confine the scope of the book to a single jurisdiction as Mr. 
Newhall has done. The price, eight dollars, seems high. J. W. 
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